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10 THE RIGHT REVEREND THE 
LORD BISHOP OF 
WORCES T E R. 


xy _ 


TIE great veneration, with which many 
N and Students of the honorable Socic ty of Lin- 
coln's Inn, in days of yore, idolized the late Lord Chief 
8 Juſtice Mansfield, may be more caſily conceived than 
= adequately expreſſed. 


beg permiſſion, my Lord, to add, without a bre atl 


of adulation, that, to clothe the expreſſions, the pure 
effuſions of gratitude, with proper language, bearing any 
affinity to your own elegant ſtyle, a ſtyle which men of 
letters will revere as long as claſſical purity, energetic dia- 

logue, and poliſhed diction, are valuable in the Engliſh 5 
language, appears a work of inſuperable difficulty. 


Happy would it have been for an enlightened age, 


if your Lordſhip's bodily health had to tlie preſent 


period kept pace with the vigor of your mind — if 


your other avocations would have permitted, what 
your inclination would not fail to prompt—the pay- 
ment of a juſt tribute to the memory of a zcalous 


patron Y 
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patron, and a ſincere friend—an office, which, from a 
ch ain of cireumflance s, devolves on one, who, however 
ambitions he may be from motives of gratitude, reſpect, 
and venere Hon, ſcels himſelf very unequal to the taſk of 
bending theo bow of Ves, and of Pom ſo difficult 
'a ſervice. -- 
Conſcious, as Jam, how diſſimilar this plain addreſs to 
your Lordſhip. muſt be to modern adulation, too prevalent 
in Dedications to illuſtrious Patrons ; 1 85 am likewiſe con- 
ſcious, that my having ſaid o little, on the ſubject of your 
Lor dthip s pre- eminent abilities, 18 the beſt recommenda- 
tion of any apology I can poſſibly make for cmbracing 
this fair occaſion of declaring to the world, that I am 
I kewiſo indebted, greatly indebted to your Lordſhip, for 


repeated inſtances of kind attention ; ; that nothing leſs 8 


than your g great delicacy could ſtifle my moſt grateful _ 
= knowledgements, and compel | me briefly to add, that 1 
| have the honor t to 15 e 


Your Lordſhip's moſt obedient 


and moſt ob] iged humble Servant, 


Ins COLN'S : Ixx, June 16, 1797. 


JOHN HOLLIDAY. 


 CANDOR will readily confeſs, that the concurrent teſtimony 
of all ages exhibits a warm panegyric on Biography: its leading 
feature is to captivate and inſtruct mankind by examples taken 
from the ſchool of life. When the lives of great and eminent 
men are faithfully recorded and tranſmitted down to poſterity, 
BT they raiſe a praiſe-worthy emulation among mankind, to anſwer 
the ſeveral claims which parents, friends, and country, have 
Upon every candidate for fair fame : hence a laudable ambition 
prompts every individual to lay the foundation of a reaſonable 
5 hope, that he may one day either diſtinguiſh himſelf in one of 
the liberal profeſſions, or may otherwiſe become an | uſeful mem- 
ber of, and an ornament to, ſociety. : 
Among antient writers Tacitus gives his readers this conciſe 
yet juſt deſcription of the antiquity and real uſe of biography. 


„To record the lives and characters of illuſtrious men was 


the practice of the Roman authors, 1 in the carly per 100 of. the re- 
public.“ J 


22 * Clarorum virorum | falta, moreſque. tr SY eb anitur uſt Tatum.“ 
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In modern times, that great /un of eloquence, lord Chatham, 
who perv aded and illuminated the Britith ſenate with unuſual 


ſplendor, 1s thus emphatically deſcribed by the diſcerning Au- 


thor * of Anecdotes of ſome diſtinguiſhed Perſons, chiefly of the 
preſent and two preceding centuries. 

Lord Chatham ſeems to have been one of thoſe ſuperior ſpi- 
rits who, in mercy to mankind, are permitted occaſionally to 
viſit the lower w orld, to revive or create nations, and to decide 
the fate of empire. 8 

„This great luminary once declared in the Houſe of Com- 
mons, that no book had ever been peruſed by him with equal 
inſtruction with the Lives of Plutarch.“ 

Any addition to theſe ſuffrages would probably, by men of eru- 


dition, be conſidered as a motly groupe of figures in a fine picture, JD 
equally unneceſſary and | improper, a mere waſte of time. 


Whether we conſider the great natural endowments of lord 


Mansfield, the extent of his mental powers, the times of uncom- | 
mon trial and danger in which he lived, the very long and VigO- 
rous life which he employed in the adminiſtration of juſtice : 
Whether we contemplate his unwearied efforts to render plain 
and perſpicuous, and to improve the laws relating to commerce, 
to modify and adapt the various rules he had himſelf eſta- 
5 bliſhed reſpecting policies of inſurance, and to make them from 


time to time competent to, and commenſurate with, the flouriſh- ” 
5 ing ſtate of commerce in this country: 


T heſe conſiderations collectively point out * 7 ſubject for 
uſeful diſcuſſion ; and theſe conſiderations, among others which 


Will be brought forward 1 in the courſe of the Sk as occalion 


may offer, w vill exhibit the life of the carl of Mansfield in the moſt | 
| advantageous point of view. 


— 


Willa Seward, Eſquire, F. R. 8. 
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with the eloquence of Mr. Murray, on his taking leave of the 
honorable ſociety of Lincoln' s Inn. The ſtudious reader is re- 
queſted to form his own judgement, whether this carly admira- 
tion of ſuch unrivalled abilities was likely to be effaced, or in 
any degree diminithed, by pleaſing and unremitted attention 8 
Mr. Murray 8 riſing fame, and by the unerring s teſtimony of al- 
moſt forty years experience. 


PREFACE. | 7”, VII 


The author of theſe ſheets has, during four revolving years, 


been in expettation of ſome abler pen attempting the delines tion 


of ſo exalted a character; and he can truly ſay, that it would 
have afforded him infinite pleaſure to have had a fair opportu- 


nity of reſigning his materials to any gentleman deſirous of ſig— 


nalizing himſelf in the annals of biography, and of twinin 


round his brow a wreath of no imall eſtimation. He w 5 7 
thereby have enjoyed complete ſatisfaction, in being able to con- 
tribute to the utility, the 1 improv ement, and greater perfection f 


a work of this nature. 
So early as in the year 1756 was be captivated and enamoure Nl 


1 
i 


Impelled by a lively ſenſe of 3 for the ſignal favor of 


having been, carly in life, patronized by the noble: carl, and ou 
many important. occaſions afterwards countenanced, and treated 
with great partiality, he 1s irreſiſtibly prompted, howeve r une- 
qual to the taſk, to engage in the arduous work, and 8 4 edge 
himſelf to the candid reader, that whatever errors may, And too 
many unavoidably will, creep into a work of this extenſive 
nature, replete with references, none of them ſhall be intentional. : 


Some account of the texture of this W ork and of the mate- 


rials collected, collated, and preſented to the public BYE; may, 
in a prefatory diſcourſe, be acceptable to the reader ; for he will | 
be miſled, and his time will, in a great degree, be miſpent, who: 
expects to find in tlieſe ſheets the life of the ear! of Mansfield in 
his ſituation of a fateſman. The writer freely confeſſes, and has, 


Aa pride i in the confeſſion, that his VIEWS are confined to a  delinea-. 
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tion of the noble earl's character in his judicial capacity and in 
private life, in both of which he pre-eminently excelled, ſince 
eavy herſelf muſt allow, that fewer weeds were never found on fo 
great an expanſe of vigorous cultivation. 

The political life of this great man will (it is reaſonable to in- 
dulge the hope) at fene future period, be portrayed with 
greater juſtice to the character of a dignified ſtateſman, by the 
learned compilers of the Biographica Britannica, than it can be 
by any private individual, one only excepted. Yes, there is one 
very learned and venerable friend of d Mansfiel; 7, * who can 
ſpeak of his conduct in the Houle of Lords with the more con- 
lidence, becauſe he ſpeaks from his own obſerv ration ;” and is 
there a man of ſcience, who will not readily admit that this diſ- 
tinguiſhed prelate ſtands not in need of any co- adjutor That he 
is 7p/ſe agmen; and that under all the combined and favorable cir- 
_ cumſtances of gratitude, friendſhip, affection, and great literary 
abilities, he could embalm the memory of a deceaſed friend 
with aromatics of the choiceſt ſort. 

The only hope which an humble individual 18 ambitious to 
cheriſh is, that his account of the life of a great lawyer, may 
be more uſeful to the profeſſion of the law, and more acceptable ; 
to the public, in proportion to the detail of the noble earl's emi- 
e in the law, rather than of his influence i in the ate. Le 
It will in this place probably be expected, that ſome reaſon 
thould be aſſigned for the diſtribution of the ſpeeches 1 in the fol- 


low] ing work, into the order of time in which they were delivered. 5 


In this, the great Le Clerc, and the learned Dr. Jortin were 
1 ki models, who, in the Life of Eraſmus, have introduced the 


letters of that wonderful man, 1n regular ſucceſſion, ſo as to give 
this pleaſing proof, that no one year of his ftudious life was de- 
voted to indolence or inaction. But this is not all! The 
ſpeeches of lord Mansfield have no connection with, or depend- 
ance on, each other; and therefore, any reverſal of the order of 
time Pp to be equally unnatural and unneceſſary. 
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But in this place, may it not reaſonably be aſked what fa- 


vorable and happy opportunities has the writer of theſe theets 
enjoyed, above others, of poſſeſſing materials lor conitructing ſo 


great a work However delicate the ſubject may be, he begs leave 


to enable the candid reader to form a juſt judgement of Be re- 
ſources, flowing from ſeveral diſtinct and triendly channels of 


information. 


An original letter, in 1735, introduced in the early part of 


this work, fell into his hands, as one of the exccutors of the iate 
Mr. Booth, a gentleman of great eminence in his profeſlion, and 


a contemporary with Mr. Murray. In this letter he found the 
emanations of a friendly heart; and could not reconcile to 
himſelf the propriety of claſſing it, on the one hand, among 
papers unintereſting to the public, or of keeping it in ſecret, on 
the other. In fine, it was reſtored to lord Mansfield at the dil- 
tance of near half a century, who, after having permitted the 
company then preſent to read it, Was pleaſed with great polite- 
neſs (and poſſibly with ſome deſign) to deſire that it might be 
reſtored to the ſame perſon from W hom it Came, adding that it 
could not be in better hands. ST 
be late lord chief baron Par#2r firſt communicated to Jo. x: 
Mansfield a clauſe in Mr. Booth? s will, whereby he left all his 
 Manuferipts to the author of theſe ſheets ; when the Jord chief 
Juſtice Was pleaſed to ſay, he was extremely glad to hear they 
were in ſuch hands, ſince few people knew lo well as himſelf the 
value of theſe manuſcripts.” ” : 
In addition to the great aſſiſtance ho derived from one con- 
tefnporary of Mr. Murray, the author has had the honor of re- 
cCeiving ſome valuable communications from the learned Sir James 
Mlarriott, judge of the court of admiralty, who was in the habits 
of friendſhip and great intimacy with /ord Mansfield. 
To Francis Wheeler, Eſq. of Whitton near Coventry, who. 


well delerves, and is | probably. 1 NOW intitled to the venerable 
e Aiſtinction 
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diftin&ion of Father of the Bar, and who was alſo contern- 


porary with Mr, Murray ; he 18 alſo indebted for liberal and 
triendly communications. 


Some intereſting anecdotes of lord MaxsFIELD have been put 


into the author's hands * Dr. Turton, in the moſt ee 


manner. 


To George Brooks, Eſq. banker in Chancery-Jane, and late 


high ſheriff of the county of Bedford, the author's grateful thanks 
are due for the firſt portrait which was ever drawn of the hono- 


rable Mr. Murray, from which the engraving 1 in the Front of this 


Work has been made. 


The debt of oratitude is alſo very great to William Seward, 
Eſa. F. R. S. w ho in addition to his permiſſion, to uſe. any of the 
few yet corre& materials which he had previouſly given to the 
public, has tranſmitted ſome choice obſervations, of which the 


; author of theſe ſheets ! 1s not a little proud. 


1 0 Dr. C ombe (v hoſe elegant and erudite edition of Horace, 
inſcribed to the carl of Mansfield, has proved that works of lite- 


rature may flouriſh under the auſpices of a liberal profeſſion) the | 
: author's belt acknowledgements are juſtly due. 


"To hav c ſaid ſo little by way of information or "advice to the 
, courteous reader, ſeems to require an apology. The author will 


endeavour to make the beſt atonement in his power for ä 
emiſſion. 


To thoſe; who, in reading the life of a great man, have 


only: amuſement in view, he has no adviſe to offer, no rules 


for their recreation to lay down. But to the Tyros at the bar, 
and the fludents looking up to it, he begs permiſſion to recom- 
mend, that after a curſory view of the whole, they will re- 
ſpectively be pleaſed to impoſe ſomething like a taſk on them- 
ſelves, of not only reading, but of ferioufly fludying, one of the 


three chapters or diviſions of this work, in one or other of the legal 
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vacations in the year; with a view to diſcover cloſe analytical 
reaſoning, adorned with an happy facility of expreſſion, clear 
conceptions, and juſt concluſions, which will not fail amply to 
recompence the attention they ſhall give to the ſpeeches which 
flowed from the tongue of the Britiſb Tully. If, by patience and 
5 perſeverance the great ſupporters of ſtudious minds, that, which 
Z at the firſt bluſh may be ſomewhat irkſome and laborious, ſhould 
wear a more pleaſing aſpect, and even become a favorite ſtudy, 
the author's labors in their ſervice will not have been in vain : 
ſince by emulating the irreſiſtible eloquence of a Pericles, they 
will probably rite above mediocrity, and diſdain to creep with 
Timaus. 
- Thi apologize for this prefatory diſcourſe, which has imper— 
; ceptibly ſwelled to length, which the author little thought of at 
the opening, \ would only increaſe the impropriety of detaining 1 
T the curious reader in che anti- chamber any longer. VVV! C 1 Ol 
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3 Honorable." WiLLIAw Mura, afterwards earl of 


Mansfield, was a younger ſon and the eleventh child of David 
viſcount Stormont, who was the fifth viſcount of the noble and 
illuſtrious family of Murray. 


Sir William Murray of Tallibard, in the wire of Perth, by 


Catharine his wife, daughter of Andrew Lord Gray, had four 
Tons; and Sir Andrew Murray, the third ſon, was the proge- 
nitor of **ſcount Stormont, the father of lord Mansfield. 


On the 2d of March, 1705, according to the computation of 


time in Scotland, but in 1704 according to the legal compu- 
tation of time in England, William, the fourth lon. of lord 


Stormont, was born at Perth in North Britain. 
About the tender age of three years, he was removed to, and 


educated in, London; and conſequently he had not, when an 
infant, imbibed any peculiarity of dialect, which could tend to 
decide that Perth had a fairer claim than Bath to the honor of 
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his birth. The year of his admiſſion, as a king” s ſcholar at Welt- 
minſter, appears to be 1719. | 


When he was a Weſtminſter ſcholar, lady Kinnoul, in one of 
the vacations, invited him to her home, where, obſerving him 


with a pen in his hand, and ſeemingly thoughtful, ſhe aſked 


him if he was writing his theme, and what in plain Engliſh the 
theme was. The ſchool-boy's ſmart anſwer rather ſurprized her 
ladyſhip, What is that to you!“ She replicd, How can 
you be ſo rude? I aſked you very civilly a plain queſtion ; and 
did not expect from a ſchool- boy ſuch a pert anſwer.” The reply 
was, „Indeed, my lady, I can only anſwer once more, What 

Is that to you!“ In reality the theme was Quip Ab TE—pertinet ?. 


Whether the affinity in Scotch enunciation between Perth and 


FR or whether the inſtructions ſent with the honorable 
Mr. Murray for matriculation at Oxford were not written in a 
fair hand, the miſtake of Bath for Perth was actually made; 
and, however ſingular it may appear, candor mult allow, that 
ſuch a miſtake pak eaſily happen. 


Be that as it may, the entry of his adiaiffion as a ſtudent of 
Chriſt-church, Oxford, of which a correct copy is ſubjoined, is 


contrary to the real fact, reſpecting the place of his birth. 


Trin. Term. 1723, June 18. 
Ad. Xti. Gul. Murray 18. 
1 David f. Civ. Bath. 
C. Som. V. Com. fil. 
„ 3 T. Waxman, G 


Sir Williau Blackſtone i 1s ſaid to have mentioned this curious 


circumſtance to the Lord Chief Juſtice of the King's Bench, 


while he had the honor to ſit with him in that Court; when 
lord Mansfield anſwered, © that poſſibly the broad pronunciation 
of the perſon, who gave 1 in the deſcription, was the origin of 


the miſtake.” 
Biſhop Newton, who was one of his cotemporaries at Weſt- 


minſter, bears this honorable teſtimony to his ſchool-fellows 
early famc. < 
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WILLIAM FARL OF MANSFIRLD. 


5 
SS 


During the time of his being at ſchool, he gave early proofs. 
of his uncommon abilities, not ſo much in his poetry, as in his 
other exerci/es, and particularly in his dect, which were 
ſure tokens and prognoſtics of that eloquence . Den grew up ti 
ſuch maturity and pertection at the bar, and ! in both houl.: G1 
par liament *. 

At the election in May, 1723, when he was in the 19th year of 
his age, he had the honor ot ſtanding firſt on the lift ci thoſe 
gentlemen who were ſent to Oxford, 0 was accordingly en- 
rod of Chriſt's Church on the 18th of June following. 

About four years afterwards, he was admitted to the degree of 
B. A.; and on the death of George the Firſt, the following 
elegant Latin verſes written by Mr. Murray, as one of the mem- 
bers of the Univerſity, were honored with the firſt prise; and will 
probably be convincing to every claſſical reader, that the great 
declaimer, or the younger Tully at Weſtminſter, had ber 
courted the Muſes with uncommon ſucceſs at Oxford, or that 


the learned Prelate has epreciated the worth of Mr. Murray's 
Latin poetry . 


ig $6 Quo percuſſiſti Britonas conjunctaque regna 
Ictu, Fati enfis ! trepidant ipſa atria regum 
5 Ingentemque ſtupet mœrens Europa ruinam. 
Georgius occubuit Rheni pacator et Iſtri: 
Et dubitamus adhuc animam accumulare ſupremis 
Egregiam donis? quondam decus omne Britannis 
Spargite flore pio cineres, oleæque Minerva 
Inventrix, et Phoebe pater, cui laurea cura 
Hic Juvenis laurum fovit, longævus oliv am: 
Diique Ges omnes! ſtudium queis pace dur are 
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See Biſhop Newton” s Life, page 2 21. 


9 Other poliſhed verſes by the ſame elegant pen of Mr. Murray, in 
praiſe of Blenhcim, may be found in that uſeful ee. che European 


Magazine; tor the One: of April, 1793. 8 
| 8 5 „ Mortales, 
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Mendes,” vigiles hic cuſtodite favillam 
Illuſtrem, famamque viri ſervate perennem ! 
Numine fi veſtro centum conſtrinxit anis 
Bellona horribilem nodis; terræque furenti 
Impoſui pacis morem ; ſtetit aſper in armis 
Germanus, fremuit jactantior ore minanti 
Hiſpanus : metuere tamen concurrere bello, 
E latebris tandem excitum tremuere leonem. 
Solvite corda metu; ſpem fi mittatis avaram, 
Fcœdera ſervetis; vindicta major et ira 
Auguſti vobis pietas tutela; triumphum _ 
Abnuit, Europæ damnis, vitiſque ſuorum 
Staturum: nec vincendi tam dira libido. 
O virtus! 0 cana fides! quis fundere laudes 
Pro meritis ejus poſſit, qui dulcia, dictis, 
Non armis, grate peperit ſolatia pacis 
Gentis innumeris: renuens ſuperare jacentem, 
Ipſa tenuerat quem fama nominis hoſtem? 
Oſi patronum viduata valeret ademptum, 
Orphzis urgere modis Rhedycina! ſepulchrum 
Attollens inſigne lyra, decoraret amati 
Principis illuſtres manes, gratoque labori 
Incumbens, mœſtum fic ſolaretur amorem. 
Ju tamen interea, quondam ſpes altera gentis 
Nunc decus et columen, populo plaudente, Brittanno 
Succedis Solio ordinibus diſcordia ceflit = 
In te diverſis, patriz vox una ſalutat. 

Hos inter plauſus procerum plebiſque benigno 
Accipas Rex ore, vovet tibi terga togata, . 
Que, ſtudioſa cohors operum pars parva tuorum 
Non ingrata tamen; quoniam nec amantior ipſa 
Fit Carolina tui, licet illi pronuba Juno 
Et Venus æterna vinxerunt pectora flamma. 


| Gur. MuRRar, A; B. 


Honoratiſſ. vicecom. de Stormont Fil. 
Mais Chriſti Alumnus.“ 
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WILLIAM EARL OF MANSFI lv. 5 


His oration in praiſe of Demoſthenes preſented another early 


preſage of his riſing fame; a valuable fr nt of which, having 
been Pr eſerved, is here ſubjoined. 


Fragment of an Oration on DEMOSTUHEN ES, by Mr. Murzay, 


Woo: he was a Student of Chriſt's Church, Oxford 5 


Quantum ad veram eloquentiam adipiſcendam 1 innumera ea Præcepta quæ 


Rhetorum libris traduntur, viderint hujus Artis Magiſtri, quod exemplis 
potius quam præceptis ars ea (ſi qua eſt) diſcenda fit nemo certè dubitabit. 
| Quod imitatione magis quam regulis ad bene dicendum formemur hujus 1 in- 
ſtituti ratio docet, quæ optimum in aliquo ſcribendi genere exemplar ad imi- 
85 tandum proponi jubet. At eloquentiæ quem præ Demoſthene, ſumamus 
fn Magiftrum ? Quam orandi legem Potius quam nobiliſſimam ejus pro Cteſi- 
phonte Orationem ? Crefiphontem in judicium vocavit Æſchines quia De- 
moſtheni 1 immerenti et contra leges coronam decreviſſet. Prima pars accu- 
ſationis legum continet interpretationem ſatis acutam. Altera Demoſthenis 
vitæ tam privatæ quam publicæ reprehenſionem ſans gravem. Eundem or- 
dinem in defenſione ſui quivis alius orator obſervaſſet, at non Demoſthenes. 
Qui ſolemnitate exordii animos auditorum incitat ! Deoſque deaſque omnes 
benevolentiæ ſuæ in civitatem teſtes adhibet! Quam ſibi modeſt meritorum 
in cives ſuos commemoratione ad ſe audiendum munivit viam ! Dum nihil 
aliud videtur elaborare quàm ut cum quo animo judicis audiant, efficit ut 
proſequentur benevolo. Mentibus omnium ad lenitatem miſericordiamque 
erga ſe revocatis, de legibus pauca difceptat. Qui ſubtilitate Aſchinis inter- 
pretationem oppugnat et evertit, ſuam defendit et probat: Quam acuta et 
enucleata eſt hæc tota diſceptatio, quam preſſa! Feſtinat enim ad res ſuas 
pro Republica geſtas (quod validiſſimum cauſæ firmamentum videbatur) « ora- 
99 9 2 75 convertere, et in uberiori adminiſtrationis ſuæ campo ſpatiari. 


Sed alia videamus, et ſpectaculum ſanè Deo dignum, ecce hominem patriaz 
inimicos ſuos facientem, inter Grecie incolumis corruptelas incorruptum, 
inter fractæ ruinas erectum! Audiamus eaſdem in dejecta civitate, de glorid, 
de libertate ſententias proferentem et inſpirantem quas Republicd florente 


Pericles. Audiamus, ratione non eventu, boneſtate non utilitate, cConſilia 
perpendentem et eadem i in Foro, trutina actionis examinantem que in Sylvis 


Academi 
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Academi Plato. Audiamus eadem contra Tyrannidem Alexandro vivo, ful- 
minantem qua Czfare mortuo Tullius. Nemo rerum frequentia crebrior 
quam Demoſthenes in nulla oratione tanto ſplendore, divina hæc oratoris vis 
et anima eloquentiæ eniteſcit quanto in hac pro Cteſiphonte. De rebus a /e 
geſtis eodem animo et ingenio (a quo geſtæ erant) magnifice dicit. Non 
enim lapidibus civitatem ſtabilitam - præclare dictum, fi poſt Marathonis 
victoriam dixiſſet Miltiades, quanto autem ſublimius idem poſt Cheronem 
cladem dicere audere, quanto glorioſius populo applaudente poſſe. Tullium 
alias divinum, de ſe ipſo loquentem ſummo aurium faſtidio audimus. De- 
moſthenem nullo, quia, pro periculo, non in gloriam merita ſua referre, et 
niſi laceſſitus omnino ſiluiſſe videtur. Nullibi ſe patrem patriæ dicit, ſed © 
ubique oftendit, non laudat adminiſtrationem ſuam ſed narret, non jactat ſed 
defendit. Veruntamen, conſtat neminem melius unquam laudatum fuiſſe, 
quia per ſingulas orationis partes admirabilem fe efficit, nec appellat. 3 
Eſt omnino ingrata et invidioſa ad dicendum materies, ſui ih/tus prædicatio, 
at Demoſtheni in dc cauſd præcipuè difficilis, coram populo, enim qui quod 
mal ſucceſſit, male ſuſceptum fuiſſe plerùmque judicat. Gloriam ſibi ſumit 
rei geſtæ per nag næ quidem, ſed eventu Reipublice calamitoſa. _ 
Qui gravitate de confilii ſui ratione differit ! Quam diving. increment. E 
brit ar gumentorum ſeries ! Qudd decretum propoſuit, cum præco concio- 5 
nari juberet, efficit ſui (quod tale quo nihil melius inveniri Potuit), ſapientiæ 
docet fuiſſe. Quòd, virtute aſſiquitate, conſiliis ſuis ſucceſſum meruit, be- 
nevolo et diligenti civi, debitam coronam fibi vendicat. Quod eo caruit non 
culpæ ſug, ſed fortunæ dandum eſſe oſtendit. Qu tamen celfitudine animi 
(qui nil niſi grande concepit) victis Athenienfibus probat ee ſententiæ pa- 
rendum, et cum Philippo congrediendum fuiſſe, licet eventum (quem nemo 
ſuſpicatus eſt) plane prævidiſſent omnes. Nihil unquam de amore patriæ mi- 
rabilius, nihil de gloriofo 7 periculo, pi ſecuritati de morte ſervituti præferendd, 
concipere Brutus et Cato, quam quæ hunc orationis locum illuſtrant. Exem- 
Plo mqjorum, qui pro communi Græciæ ſalute periclitayere, ſententiam de- 
fendit ſuam laudatione, judicibus eandem animi magnitudinem infinuat, cum : 
(quaſi Des) efficit Demoſthenes illos, qui Themiſtoclem in exilium ſequi, 
quam domi ſervire maluere. Non amplius Cheroneæ infortunium videtur, pa- 
trum laudibus cohortati et elati extra ſe rapiuntur auditores omnes et eodem 
animi ardore inflammantur, ſucceſſum Deorum arbitrio tribuunt, quod 
pate is virtutis mul proium commilere ſerid triumphant. 
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WILLIAM EARL OF MANSFIELD. - 

Ee ſententie vi ſui non placent tanthm ſed perſuadent, ſed languentia po- 

pul: corda divino quodam furore excitant, verborum Jplendore. illuſtrate, col- 
leckam oratoris potentiam explicant, 

Demoſthenis orationem, naturalis ornat non fucatus nitor, ita verbis eſt ap- 


tus, ut ea res ipſe peperiſſe, ita porrò preſſus ut dilucid? potius quam elo- 
quenter dicere videatur. Diffuſior /Eſchines, fed in famma vbcrtate luxuries 


ineſt. Multa ſunt þuic qua detractes anibitigſa ornamenta, illi quod cddos 
nihil, aliquanto dulcior Iſocrates fed cum /atietate delectat. Demoſtheni 
rerum maguitudine occupato, non vacat eſſe diſerto; minime vacat de maximis 


Græciœ periculis, poſt Elatæam captam dicenti, promentis fucoque puerili ſen- 


tentiam explicare. Quanto tamen eficacior, ſubitœ hujus exhortationis contra 
Philippum dignitas quam contra Xerxem quindecim annis elaborati ſermonis 


elegantize. Tam felici facilitate fluit oratio, ut omnino elaborata appareat, 


tanta tamen arte celatur ars, tanta curd ſtruitur heec jucunda verborum con- 
clufio, ut verſum quendam numerumque conficiat, cujus ſyllabas menſurare 


maximi critici non dedignantur. At figurarum copia, vi, ſublimitate, facile 
omnes antecellit Demoſthenes. Quibus tranſitionibus puncta argumentorum 


cocculit et velat! A quodam ingenii ſui procùl abreptus, aliud agere 
videtur cum in ipſa digreſſione quam maxime cauſa fit. Qui continuati me- 
taphorarum connexione contra Graciz proditores invehitur | Probationem 
affert nihil mali feciſſe Athenienſes, ſcilicet, exemplum majorum ; at una ju- 
randi figuri probationem hanc in eximiam Jablimitatem mutat. 


Sunt hæc magna quidem, ſed ſunt majora. 
Quis flexanimam Demoſthenis potentiam dignè explicaverit, que ſummiſſo 


| pheidante principio in animos omnium, velut in accenſss agros taciturno 

roris imbre leniter influentes, incendium quod reliquerit AEſchinis, extinguit, 

populique furorem placat. Mox vehemens et acer vi quàdam incredibili, au- 
ditores extra ſe, contra Aſchinem calumniatorem odio, mercenarium Philippi f 
contemptu proditorem patriæ irà rapit. Nulla peroratione ad commovendum 
utitur, nullas animi perturbationes velle concitare videtur Demoſthenes, ſed. 
ſententiis tam novis, tam integris attonitos judices percellit, tam denſis, velut 


turbine quodam violento, quocunque velit, præcipitat. Non ad iracundiam 


contra Æſchinem Athenienſes hortatur, ſed Gracie Diis iratis fruentem 


coarguit, non implorat miſericordiam ſuorum civium, ſed quæ pro patrid 
paſſus eſt, vivis coloribus depingit. Sic, omnem artificii ſuſpicionem tollit, 


et in narrationibus non advocati ſtudium ſed zeftis fidem, in argumentis, non 
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farii crimina laboratis periodis amplificantem, ſuà melliflul inſinuatione ex- 
tenuantem videmus, plaudimus, et ingenii famam concedimus. Demoſtheni, 
qui ſub hiſtorici perſona oratorem celat, qui felici ea_audacia quam veritas 
ſola parit, beneficiorum cives, benevolentiæ ſuꝶ Deos teſtes adhibet, cre- 


dimus et favemus. Cicero, placatis judicum animis quantum ipſi patiuntur 


accepit, tanta tamen ejus facundia, ut quidvis impetrare poſſe videatur, 
Non petit Demoſthenes ſed rapit, ſed impetu quodam penè divino, ſententias 
de eorum manibus extorguet. Dulci Ciceronis arte veluti, Sirenum cantu, 


delectati judices cum illo malunt errare, quam cum aliis rectè ſentire. De- 
- moſtheni tanta auctoritas ineſt, ut padent diſſentire, et cum fulmine elo- 
quentiæ tranſverſe feruntur auditozes, non oratoris arte abripi, ſed naturam 
ſequi, ſed rectæ rationi ſe parere credunt. Cum orationes ſuas contra Clo- 

dium aut Catilinam figuris auget, elocutione 'Tullius exornat, circumſtantis | 
populi clamoribus etiam admiratione excipitur. Cum Demoſthenes contra 


Aſchinem 118 affectibus, qui ab ipſa naturd oriuntur, ſuam animat iracun- 


diam, dicentis obliviſcuntur Athenienſes, et (ut hiſtoriæ proditum eft) 
_ eodem furore omnes inflammati mercenarium Aſchinem appellant. 


In aliis orationibus gravis, in aliis ſubtilis, in hac omnigenæ penè elo- 
quentia leges exhibet Demoſthenes, quippe digna cauſa, dignus adverſarius, 


digna totius Græciæ expectatio, ut ſummas oratoris vires, et ſe ipſum ſuperare 
laboraret. In hac und, plura quam in aliis omnibus, ſublimitatis exempla 

reperit Longinus. Hanc velut optimum Attice cloquentiæ exemplar, Latino 
ſermone, Tullius edidit. 


The reſt of this aide Oration is wanting; ; and ho ſhall 


attempt to ſupply its deficiency ? The ſtatue that Praxiteles left 
Imperfect, what Grecian artiſt dared to finiſh ? 1 


Lord Monboddo, i in his excellent Treatiſe of the Origin and 


Progreſs of Language, has paid ſo juſt a tribute of reſpect to 
this fragment of his friend and patron's juvenile declamation, as 


to make it the ſubject of an entire chapter, wherewith the ſixth 
volume concludes, with a beautiful apoſtrophe or addreſs from 
the author in his 77th year to lord Mansfield, then on the verge 
of 89. A ſummary account only, confined to the ſubje&t of the 
declamation, will be preſented to the reader. 


Mr. 
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„ Mr. Murray, be fore he left Oxford, made an oration upon 


the ſubject of Demoſthenes' ſpeech De Corona, (the fineſt of 


all his ſpeeches in the judgement of the Halicarnaſſian,) in very 
elegant Latin, where he has ſhewn, in a moſt maſterly way, the 


great talents of an orator exhibited by Demoſthenes in that 


ſpeech. A great part of the manuſcript (for it is not printed, 


which I think it ſhould have been) was conſumed in the fire 
which burnt ford Mansfield's houſe in London ſome years 
ago. With a copy of what remains of it, I was favoured by 
lord Stormont, whoſe love and knowledge of Greek learning 1 
have taken occaſion elſewhere to mention. There is one which 
he has obſerved and dwelt upon a good deal, as it is what diſtin- 
guiſhes Demoſthenes more, perhaps, than any thing elſe from 
every other orator ; and that is, his inſiſting ſo much upon the 
topic of the pulchrum and Honeſium, the beautiful and praiſe- 
worthy, 1 in ſentiments and actions. There is a good deal of this 
in almoſt all his public orations, but particularly in the one at 
. preſent under our conſideration, that De Corona. It is the nobleſt 
topic of oratory, being the nobleſt paſſion of the human mind, 


and furniſhes arguments more perſuaſive to a great- minded man, 


than any that can be brought from what is pleaſant, profitable, 
or even ſafe. He has carried this ſo far as to ſay, © that if they 
had all known what was to happen, and you, AÆſchines, inſtead 
of being ſilent as you then were, had foretold every thing that 
| happened, yet the Athenians ought to have done what they did, 
if they had any regard to their own reputation, to the fame of 
their anceſtors, and to the teſtimony of poſterity.” So ſtrong an 
aſſertion as this needed ſome preface, and Preparation of the 
minds of the people for it; and accordingly he conjures them, in 
the name of the gods, not to be ſurpriſed at the paradox he was 
to advance, but to hear him with patience and good-will. And 


he carries it ſo far, as to affirm upon oath, that they did not err 


when they followed his counſel, though with ſuch ill ſucceſs, - 
a wearing that t famous oath, which the ancient critics celebrate ſo. 


C e . much, 


EE oo So ED, 


much, by the manes of thoſe, who periſhed at Marathon, Sa- 
lamis, and Platææ, defending the liberties of Greece.” 


Who can read this, without admiring not only the orator, but 


the people who had ſuffered ſo much by his countel, and yet 
could hear him ſpeak thus, not only with Indulgence, but even 


with applauſe ? 


Another obſervation of Mr. Murray is, that Demoſthenes has 
introduced into this oration with great propriety, not only the 


Praiſe of his own conduct in public affairs, but alſo the praiſe of 


the Athenians, and in ſuch a way as not to 19 to be mere 
flattery, but belonging to the cauſe. 


Another excellent obſervation of Mr. Murray a as to the matter 


of this oration 10, that Demoſthenes, under the hiſtorian, con- 


ceals the orator. The ſtyle is as excellent as the matter, being 
moſt chaſte and correct, having nothing wanting in it, nor any 
thing ſuperfluous or redundant. He excelled, more than any 
orator ever did, in the greateſt art of a ſpeaker or writer, the 
concealing of art. And, therefore, though he laboured his 
words very much, the weight of his matter and the force of his 
arguments were ſuch, that he ſeemed, to the generality of his 


| hearers or readers, to be ſo much taken up with the great affairs, 


which were the ſubject of his orations, that he gave no attention 


at all to the words, farther than to convey his meaning; ber 


the learned critic will perceive a wonderful art in the order and 
arrangement of thoſe words, by which, not only the ear is much 
pleaſed, but the ſenſe more forcibly conveyed than it could other- 
wile have been, as I think J have elſewhere ſhewn. His excel- 
lence in compoſition, his rival Æſchines acknowledged ; but ſo 
artificial a compoſition muſt have been very well pronounced, 
otherwiſe it would have been hardly intelligible ; for, it abounds 


with parentheſes, ſome of them very long, and with parenth EY 


within parentheſes, as the Halicarnaſſian has obſerved.. Now a 


parentheſis, properly introduced and well pronounced, I hold to 


be one of the greateſt beauties of ſtyle, and particularly of what 
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a 


18 written to be ſpoken; for it not only gives a denſity and com- 
paQneſs to the matter, but, by being detached from the reſt of 
the ſentence, it draws the attention of the hearers the more. It 


ſhould therefore contain ſomething worthy of that attention; 
and if it be allo pronounced with a proper variation of the voice, 


ſuitable to the ſubject- matter, will give great force and weight to 


the meaning of the whole ſentence. Upon this, fo perfect model 
of eloquence, lord Mansfield formed a chaſte and correct ſtyle 
of ſpeaking, ſuitable to buſineſs, and particularly the buſineſs 


of a judge, to whoſe office it belongs, not only to determine 


controverſies betwixt man and man, but to ſatisfy the parties 
that they have got Juſtice, and thereby give eaſe and content- 
ment to their minds, which I hold to be one of the great uſes of 
law. In this lord Mansfield, as it is well known, was ſo ſuc- 


ceſsful, that even the loſing party commonly Read the 


1 juſtice of his decrees.” 


The beautiful apoſtrophe of Lord Monboddo commenced 


here; but, inaſmuch as it is a kind of Cicero de Senectute, there 
ſeems to be more propriety in transferring it to (and the reader 
will probably have more e pleaſure 1 in finding it is) the laſt chapter 


of the preſent . 5 
In April, 1724, Mr. Monzay was admitted a ſtudent of 


Lincoln' 8 Inn. 


On the Rar of 13 1730, he took. the degree of M. > 


and left the. Univerſity ſoon afterwards, full of vigor, and de- 


termined to travel into foreign parts, before he ſat down to the 


ſerious proſecution of his legal ſtudies, to which his genius and 
his flender fortune, as a younger ſon, forcibly and happily 
8 prompted him. He travelled through France, and in Italy, at 

an age fitted for improvement and uſeful obſervation ; not be- 


tween 19 and 21, a period which his great patron lord Hard- 
wicke, in one of the numbers in the Spectator, under the mo- 


deſt ſignature of Philip Home bred, evinces to be too early an age c 
for our Britiſh youths to travel to any real advantage. At 


Rome Mr. We was probably inſpired, and animated with 
„„ ON e „ the 
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the love of Ciceronian eloquence; at Rome he was prompted to 


make Cicero his great example, and his theme! At Iuſculum, 


and in his perambulations over claſſical ground, why might he 


not be emulous to lay the foundation of that noble ſuperſtructure 
of bright fame, which he toon railed after he became a member 
of Lincola' s Inn? 
Whether, in point of time, the two tollowing letters were 
written by Mr. Murray while he was abroad, or foon after his 
return to his native country, 1s very immaterial to the cauſe of 
literature ; but it is a very material and pleaſing circumſtance to 
his biographer, that theſe letters, intended for the uſe of a 
young nobleman, muſt have been written about the year 1730, 


when Mr. Murray was a very young man, inaſmuch as the fact 
can eaſily be aſcertained, that the young duke of Portland ſpent 
three years in bis travels i in France and 1 75 and returned to 


England in 1733. 
To eſtabliſh the reputation of Mr. Mares: as a ſcholar, pre- 


vious to the diſcuſſion of his career in purſuit of fame at the bar, 
the LeTTER upon ancient hiſtory, and a ſhort Plan for a courſe 5 
of reading it, by lord Mansfield, are Agee, 


By the ſhort plan 10 am going to propoſe to you as a courſe of real ſtudy 


for about four months, with aſſiſtance, allowing for interruptions and avoca- 
= tions, I mean, in the eaſieſt and moſt delightful manner, to introduce you 
do a flight acquaintance with ſome of the moſt ſhining parts of ancient 
hiſtory, policy, and eloquence, which, if once fixed in your mind and me- 
mory, will be ſerviceable to you as long as you live, and help to give, or 
at leaſt improve in you, the two great accompliſhments which, your friend - 


Horace ſays, your nurſe wiſhed you to attain, ſapere & fari. 

In the wide field of ancient hiſtory, I have ſkipped over the 1 
places, becauſe I meant to lead you on carpet- ground; I have paſſed over the 
unprofitable, becauſe I would not give you the trouble of one ſtep which 


does not go directly to uſeful knowledge, and uſeful to you, My plan means 
to carry you but to ſome of the profitable parts, becauſe I am afraid of fa- 


tipuing you with a long journey at firſt. I do not propoſe to you to read any 


hiſtory at large, becauſe, for the preſent, J want to draw you on the ſhorteſt | 
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and neareſt road. I chuſe for your guide, as near as I can, Sir Walter Ra- 
leigh, who was a wit, a ſtateſman, a courtier, a ſollier, and a ſcholar ; to 
tinge you betimes with the ideas natural to ſuch a character; ſor, a river does 
not more certainly take 1ts colour from the different ſoils throug WY whic! Halt 


15 


runs, than the matter does from the caſt of mind, profeilion, and manners, 


of him who treats it. 


Without plaguing you with Greek; I give 3 you from Demoſthenes a ſpeci- 
men of that true and manly eloquence fit for a ſenator, magiſtrate, and 


ſtateſman, in public aſſemblies, which conſiſts of ſtrong ſenſe c 
digeſted and plainly expreſſed; not in laboured periods, antitheſes, flower 


& c. &c. with which all falſe eloquence, Greek, Roman, and Latin, abounds 
and which, from the benin, has generally been laughed a t, and miſta- 
ken for the true. TT 

I have a view to your keeping up, and improving, your kno ledge dt 
Latin; for the reſt, I conſider only your attaining the perfection of your 


OWN language, and laying in materials. of eternal ſenſe for thought and 
action. 5 1 „„ OM 


This plan will be a trial whether you have genius and «lolution cena! 1gh 


to perſevere in a courſe of ſtudy for four months. 


An interruption of any length between this and another courſe there i is NG 


objection to; but, if you break the thread of this, the whole utility v will 
be loft. 


An eaſier cannot be ſuggeſted ; the ſubject i imoreſting ; your helps RY 


Victor Ohr plate retulit qui premia palme. 


You know the reſt, and feel the rea 


My plan is as follows: : 55 
Read Du Choix et de la Conduite acs Etudes, par 2 | Fleury . 26, bi 


toire ; l. 31, rhetorique. 


Read and tranſlate into your book 7. 11 de 8 lib. 11. a 51. dee vero, 
inguit Antonius, c. to ſ. 63. de cujufque vitd atque naturd. 
Let L.“ be maſter beforehand of the apt conſtruction of this and every 95 


other book I defire to be read and tranſlated. 


Tull, de Legibas, D. 1. 1. 2. Toftulatus a a te jandiu to 1. 3. curd vacare et ne- 


golio. | | | | | 8 
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Tull, de Offic Sed cum plerique arbitrantur, Luk 105. to turpitudinique 


anſepc ne nds. fo. 


Let L. give you a general account of theſe books of Tully. 
In the hiſtory ot the world, four en pires have ſucceiively riſen and fallen, 


and have 5 way to a fifth ſyſtem of policy and power, which continues 


to this day: 1. Affyrian; 2. Perfian; 3. Grecian; 4. Roman; 5. Goths, 
Vandals, &c. hs upon the deſtruction of the Roman empire, overſpread 
our world. 
The four firſt are the ſubject of this plan, the fifth I reſerve for another. 
Let L. explain to you, in a few words, the duration and extent of theſe 


empires. There is a French Chart which explains it to you mechanically. 


Let L. tell you who Sir Walter Raleigh was, his ſtory, fate, and tlie cir- 
cumſtances under which he wrote his hiftory. Then read, for the origin 


of ſociety, Sir W. Ral. ieh*; 5. 1. E. iK. 1. 1 4- 


Read, and tranſlate into your book, which I ſuppoſe you to uſe for your 


remarks in this courle, Tull, de e. I. 11. From Mihi quidem to arbilra- 


a 


rentur, 
I paſs over all the Aſſyrian empire, applying Vixere e ante mn 
Nona, Sc. D. II. c. It, 1. 3. ; 
Let L. explain who Xenophon was, his ſtory, time, reputation as a . philo- 
ſopher, 1 general, and author, and his famous retreat; b. 111. c. 
111. . 3, 4, 5, 6. c. V. I. 6, 7, 8. c. vi. throughout. You now come to 
events and characters celebrated by poets, hiſtorians, orators, &c. &c. and 
which it is a ſhame not to know; c. vII. every ſection A the 7th, c. 
VIII. and c. IX. throughout. 
Let L. inform you how the Peloponneſian war is memorable by baving 


5 118 hiſtory written by Thucydides. Let him turn you to the Eng liſh Tranſlation | 


of T, bucydides, which, though very ſtiff and very bad, gives the ſenſe, which 


you may vary into better words. Let him ſhew you the Speeches, ſuch as 


the Fun e Oration made by Pericles ; ; likewiſe ſome of the moſt ſhining paſ- ; 
ſages, which, m mending the Engliſh, tranſcribe into your book. B. 111. c. 
XII. throughout. ts 


556 
—»— 


Theſe references are to Sir W. Raleigh's Hiſtory of the World, firſt 
printed 1614, with his life by Oldys, 1736, 2 vol. fol. 5 


His trial 17 Nov. 1603, 1 Jac. I. executed Oct. 29, 1618. tat. 66. 


Popham, chief Juitice, with the commiſſioners, Sir E. Cook,” attorney ge- 
acral, 


Read 
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Read carefully The Engliſh Tranſlation of Monſ. Tourreit's Hilorical Preface 
720 Demoſihenes, printed at London the beginning of this Century, DU ty e 
ſ. 2 to ſ. 8. incluſive. 

Read over and over ſuch of the Speeches of Demoſthenes as are tranſlated into 
Eng liſd by Earl Stanhope, Lord Lanſdowne, Ec. c. and printed the beginning 


of this century with Tourreil's Hiſtorical Preface beforementiancd. Write obſer- 
vations into your book. Get places that ſtrike your imagination by heart. 


Reflect upon the nature of the Greek ſtates, OY like thoſe of the 


Netherlands and Swils. 


Let L. make himſelf maſter of Courreit s N otes, &c. &c. ſo as to be able 
off-hand to explain terms, alluſions, and facts referre d to b.1y. c. 
throughout. 2 | 

Here take for ante, that Alexander s captains divided the ſuc ceſſion, 6 
fought about the diviſion, in the courſe of generations deſtroyed one ano 
ther, erected ſeveral ſtates and kingdoms, which were all at laſt {wallowed 
up by the Romans. _ Hiſtory, b. 11. c. xx1v. throughout; b. 1. 


* 


ern . „ . . . e. 1 . 4, 3, 8. Recollect the ſtory of e 
celebrated by claffic 1 the ode of Horace, &c. Tull. de Off. b. 1 
p. 134. Tranſlate ſ. 9, 10, 11. C. 11. f. 8. c. 11I. throughout. 

Take for granted, that after the ſecond Punic War the Romans found or 
ſought occaſions by which they conquered the whole Grecian empire; the 


learned letters and arts from Greece, grew pole and icholars. 


| Gracia capta ferum vicborem cepit, Sc. 
Serus enim Graiis admovit acumina chartic, 
E. bolt 1 Punica bella quietus, &c, 


c. v. . 12. End Sir W. Raleigh. 


Vertat's 3 Revolutions, b. N. KI. XII. XxIII. XIV. throughout. Re- 
flect on the nature and conſtitution of the Roman republic. Whether it 


was not founded for one. town, or at moſt a little republic, not bigger than 


that of Florence, but inconſiſtent with a large ſtate. Whether it did not 
continue ſo long by accident, by perſonal characters in early times, and by 


foreign occupations, more than the nature of the conſtitution, which turned ” 


at laſt into anarchy. Read Bellum Jugurthinum by Salluſt, beginning after the 
Introduction with Bellum ſcripturus ſum, Sc. It is not 100 ſhort pages. Sal- 
we s Charatters of Catiline, Cæſar, and Cato, the Speeches by Cæſar and Cato. 
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Cicero's four Catiline Orations. Study ele; write obſervations in your 
book. WT 

De la Grandeur des Romains, et de leu Decadence, c. xi. Cicero's fourteen 
Speeches againſt M. Antony, which, in imitation of Demoſthenes, are called 
Philippics. Write obſervations, Sc. &c. into your book. The ſecond, 
which is the fine, and coſt him his life, is the only ſpeech of length. 

When you have finiſhed the above courſe in the manner propoſed, go : 
over the whole a ſecond time, which, if you make yourſelf maſter of the 


firſt time, need not coft you many days. 


The next thing in order is, that you ſhould-have ſome notion of the hif- 
tory of the Roman empire tink Julius Cæſar to the end of the fifth century; 
but I am at a loſs to direct you how to get an intelligible idea in ſo ſhort 
time as my plan would at preſent allow to that ſubject. The Hiſtory of the 
Twelve Cæſars by Suetonius is well written, but the advantage to you from 
reading him would not be equal to the time it muſt take. That part which 


2 a 
Vacitus has written is admirable, and may one day well deſerve your atten- 


tion; but you will underſtand him better hereafter, and I am in haſte to 


carry vou through a general plan of modern hiſtory, When you have once 
laid your foundation in general knowledge you may afterwards follow your 
genius and inclination in applying to particular parts and particular authors. 


1 have upon this occaſion read Eutropius; but I am afraid he is too conciſe 


to give you any idea. He gives little more than a muſter-roll of the names 
of the emperors. Reading in that manner, I doubt, will be to the memory 
like the way of a ſhip in the ſea. 

The beſt propoſal I can make is, that L. ſhould take c. XII. to xvIII. in- 
cluſive, De la Grandeur des Romains, et de leur Decadence, adding the Chro- 


nology, and throwing upon paper enlargements upon particular parts, eſpe- 
cially the grand epochs; as for inſtance, let him throw, upon paper, ſtrokes 


of the character of Tiberius, and ſome remarkable parts of his reign, which 
lie may eafily take from 7. acitus, The ſame as to Nero, &c. &c. Let him 
awell a little at large upon Trajan, Marcus Antoninus, the five excellent 
princes who ſucceeded the twelve Cæſars, the inveſting more than one with 
the imperial authority at once, the removal to Conſtantinople, the Code of 
Laws by Juſtinian, military check by Beliſarius, Code of Laws by Diocleſi ian, 


the diviſion of the empire into two, and the general idea and conſequences of 


that diviſion. Let him point out famous writers in each reign. This will give 


ſome trouble, not a a great deal. After this read the Nr of Meaux' 5 ' | Boſſuer s] 


Dy: 


I: 


give you a ſmall map, ſufficient at preſent. k 
_ government—military and tyrannical, like the Turk 
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D:jcourje on Univerſal Hiſtory, Tit. de' Empire Romain, to the end. This will 
Reflect on Roman imperial 
and the Ruſlian, 


the fifth ſyſtem of policy and power, and 


to lead you through the moſt uſeful and intereſting parts of modern hiftory ; 


I propole, for my ſecond plan, t 


but the ſketching ſuch a plan will give me a good deal of trouble. Short 


explanations, not to be got from books ; obſervations by way of key to 
tranſactions of ages; hints, from whence characters, contraſts by compa- 
riſon of men, times, works, and ſyſtems, &c. &c. may be ſerviceable, and 


muſt require time. You will therefore excuſe my not thinking of it, until 


| tee, by t this trial, whether you ha we genius and reſolution enough to go 
through what is neceſſar y to raiſe you above the COMMON lev el; 


i Viterque virim volitare per ora,” 


Ls TTER upon Moder 71 Hiſtory by Lor 1 Manat, for the Uk of 
the Duke of DULTLANG. 


«The beſt and moſt paid 6 manner of ſrudyi ing Modern iner appears 
to me to be this: Firſt, to take a ſuccinct view of the whole, and get a ge- 
neral idea of the ſeveral ſtates of Europe, with their riſe, progreſs, principal : 
revolutions, connections, and intereſts; and, when you have once got this 
general knowledge, then to deſcend to particulars, and ſtudy the periods 
which moſt deſerve cloſer examination. The beſt way of getting this general 


knowledge 1 is by reading the hiſtory of one or two of the principal ſtates of 


Europe; and taking that of the leſs ſtates occaſionally as you go along, ſo 
far as it happens to be connected with the hiſtory of thoſe leading powers 
Which you will naturally make your Principal object, and conſider the other 


as only acceſſorie. 


Though the hiſtory of England is certainly that which you will ſtudy 7 


moſt, yet I think you would do well at preſent to give the preference to that 


of France; and therefore the ſhort plan which I ſhall endeavour to ſketch 
for you ſhall be chiefly with a view to the hiſtory of that country. 5 
The reigns of the firſt race of French kings are ſo little known, and ſo 


little worth knowing, that I think it ſcarce worth your while to read them 
even in the ſhorteſt abridgement. 


IL. will be able to tell you, in half an hour 8 converſation, as much about 
them as ever Jon will want to know. 
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As to all thoſe diſputes about the foundation of the French monarchy, 


upon which volumes have been written, as whether Clovis was a great prince 


or a chef d'avanturiers ; whether he owed the crown to force of arms, or the 


conſent of the people, or to both, &c. &c. they may do to employ the 


leiſure of idle ſpeculative men, but can never deſerve the attention of a man 


who intends for active life, and feels the value of time. 


The victories and conqueſts of Charlemagne, his great power „and im- 
menſe extent of empire, are too ſtriking objects to be entirely overlooked. 


[ think it would be proper for you to- begin with the reign of Pepin, the 


founder of the ſ-cond race of French kings. For that race, and for the third, as 


far as Lewis XI. it will perhaps be ſufficient to read, carefully and ſlowly, 


for there 1s no other way of reading to advantage a book where ſo much 


matter is crowded into ſo {mall a compals, Henault's Chronological Aoriage- 


ment, which is a capital book of the kind, When you meet there with any 
remarkable event which you would with to know more particularly, ſuch as 
the battle of Creſſy, Poictiers, and Agincourt, you may turn to Mezerai or 
Rapin ; and I would adviſe you, when you have read in Henault the reign of 
any king, to read his character in Megerai; for, though nothing is leſs to 
be depended upon than ſuch ideal characters, yet they are not entirely 
without their uſe; they are at leaſt helps to the memory, and leave upon 
the mind pretty much the ſame ſort of impreſſion that 1s made by ſeeing 
the pictures of eminent men ; when we have examined any ſuch picture, no 


matter Whether like or not, we grow, as it were, better acquainted with the 


07 ict; and form to ourſelves an idea of his perſon, Which helps to fix In 
dur memory whatever we hear or read about him. 
his fuperficial knowledge of the hiſtory of E Prance i is as much as you will 
"Sant till you come to the reign of Lewis XI. when that ! alfrory comes to be 
really intereſting, and conſequently muſt be read more at large, and with _ 
much greater attention, I ſhould be tempted to doubt whether the common 7 
metliod of-abridging hiſtory as you read it has all the advantages that is ge- bs 
nerally imagincd. If you enter into a detail, the work 1 18 endleſs ; and, if you 
content yourſelf with ſhort, dry epitomes, they are, if I may judge by my 
oven experience, of little or no ule, ſcarce any help to the memory, and” 


forg ot almoſt as ſoon as made. 


What I ſhould recommend as a much more uſeful exerciſe is, to ſet down, 
in a few words, the moſt ſtriking and intereſting events, with ſuch obſerva- 
Lions upon them as occurred to you at the time. 10 explain what 1 an 
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by an example: I would obſerve, in the reign of Lewis the XIth, the advan- 


tages with wiuch he came to the crown; the manner in which he improved 
thoſe advantages, by fomenting diviſions in England, by corrupting the 
Engliſh government, and even the king himſelf; the foundations he laid for 
the future greatneſs of France, by adding to lus kingdom ſuch rich and 
powerful Provinces, and by lowering and humbling the nobles (who before 


| his time were ſo many petty ty rants), and by that means giving a lohdity 


and conſiſtency to the French government, which it never had before. I 
would likewiſe remark the inconſiſtency of his character, the ſtrange blun- 
ders he committed, ſuch as putting himſelf into the hands of the duke of 


Burgundy, and that too at the very time he was betraying him; his milling 


the opportunity of marrying his fon to the dutcheſs of Burgundy, and ade Ha 
to France, without the leaſt expence or bloodſhed, thoſe Provinces which, 
by his neglect, fell into the hand of her rival, and have been ever ſince the 
object of her ambition, and the cauſe of ſo many ruinous wars: theſe are far 
from being all the memorable events in this reign; many [ have forgot, and 


ſome that occur to me I purpoſely paſs over, that I may leave them for your 
_ obſervation. What J have laid is ſufficient to explain my idea, and give 
: you a hint which you will eaſily 1 improve. 


The Memoirs of Philip de Commines, who was Lewis the Xlth's contem- 


porary and favourite, deſerve to be read with attention ſome time or other, 
but 1 think you ſhould not meddle w ith them now : the ſtyle and language 


is ſo different from the preſent, that it would only 1 puzzle and confound ; 


beſides you will find all the material facts in Duclos's Hiſtory of Lewis the 
leb, which is certainly the work of a man of parts, and is written with pu— 
rity, though there is a ſtiffneſs and affeRation 1 in the ſtyle. 2 


As I imagine you will neither have leifure nor inclination to drudge 
through the early part of modern biſtory again, T think you would do well 


. 10 ſtop a moment, in order to run over in your mind the moſt remarkable 
_ events in that period, and fix them in your memory once for all : what thoſe 


events are, You are now. better able to judge for your ſelf than Jam to tell 


you; ſuch of them as relate more immediately to the Hiſtory of England 


(and many ſuch there are) you need not ſo much attend to at preſent, as 


you will certainly, ſome time or other, make them the ſubject of a particular 


enquiry ; but there are two great objects, in which the general hiſtory of 


Europe is concerned, which, from their importance and fingularity, muſt 


have truck you, and will deſeryc a more particular examination, as they 
9292 95 1 | certainly 
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certainly make the moſt intereſting part of the hiſtory you have juſt been 
reading; the two objects I mean are, the riſe and progrets of the Tape Power, 


and the Cruſades, or holy wars. 


The origin and growth of the pope's temporal power, the continued ſeries 
of fraud and artifice on which it was built, and by which it was main- 
tained and gradually improved, is no where, that I know of, more clearly 
and fully ſtated than in Gionnonc's Hijory of Naples ; but that is a book 
which cannot enter into your preſent plan, but will deſerve to be read, ſome 
time or other, with the utmoſt care, as one of the moſt maſterly and in- 
ſtructive books any country ever produced. Tal part of lord Holingbroke's 
fourt!) e, in which he treats this ſubject, Contains, 1 think, as much as 
you will want to know of it at preſent, l. 31 to 34, 1. 35 to 3 38, and will 
give you a pretty general idea; though it ſhould be read with that caution 
with which whoever deſires not to be miſled will always read the works of a 


man who wrote with a ſtrong bias on his mind, , and lad too much accuſtomed 
Hhimſelf to the language of paſſion. 5 


The holy wars are ſuch a continued ſeries of ſuperſtition and madneſs as. 


is not to be paralleled in biftory. , and as cannot but appear aſtoniſhing even 
to thoſe who ſee fartheſt into, and make the greateſt allowance for, the 


weakneſs and folly of mankind: if, during the time of this epidem ical 


madneſs, there ever had been any prince wife and great enough to preſerve 


himſelf from the contagion, and to take advantage of the folly of his neigh- 
bours, he might have made ſuch conqueſts as would have enabled him to 
give law to the reſt of Europe; but not one man in ten thouſand is able 
to riſe above the level of the age he lives in. All the princes in Europe 
cauglit the infection, and ſtrove only to outdo each other! in all the extra- 


vagance of enthuſiaſm. There are ſev eral particular hiſtories of the holy 
wars; but the ſhort ſketch in VoLTAIR® 1 18 ſufficient for you” Penn: Pure 


_ poſe. 


As a taſte for letters naturally gires 8 curioſity to e the hiſtory of = 


them, the rife and progreſs of literature will of courſe be one of the fa- 


ourite objects of your attention, and will well deſerve to be ſo; for there is 


no o Nd more intereſting, nor more inſtructiy e, than that of L hog Hu- 


main. 


You will have obſerved that Charlemagne, though illiterate himſelf, en- : 
deavoured to ſpread learning in Europe; and with that view ordered the 


beſt Arabic books to be tranſlated : but the confuſion that aroſe after his 
2, death : 
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death ſoon ended the little he had been able to do for the encouragement of 
letters, and plunged the weſtern part of Europe into the darkeſt ignorance, 


which laſted, almoſt without interruption, till the reign of Charles the Vth 


of France, whoſe reign may be rekoned the firſt dawn of letters. Ile was 


the founder of the famous royal library at Paris; and the French reckon a 


continued ſeries of poets, from his time to the preſent, though, till the 


reign of Lewis the XIVth, there was not one that deferved that name. 


Ihe true reſtorers of arts and literature were the Italians (particularly the 


' Vlorentines) in the 14th century: the Greeks who, when driven from Con— 
ſtantinople by Mahomet II. took refuge in Italy, were not 1a is commonly 
imagined) the firſt authors of this reſtoration, though they contributed 
greatly towards it, by teaching the Italians Greek, and opening to them, by 


that means, the trueſt and pureſt ſources of all taſte and 1595 vledge. This 


you will fee explained in Voltaire's Diſſertation upon the Arts and Mannern of 
the 13th and 14th Centuries, vob. 11. c. LXIX. of his Works. t deſerves. to 
be read, though he has treated his ſubject ſuperficially, and not mace It 


what it ought to have been made in ſuch hands. 
You are now come to that period where modern hiſtory begins to bs 


really intereſting, and where, conſequently, it will deſerve much greater at- 
tention. This period is divided by lord Polingbroke into three particular 


periods; 1. from about the middle of the 15th century to the end of the 


16th; 2. from thence to the Pyr rencan treaty 3 ; and 3. from thence to the 


preſent time. 
The firſt of theſe periods, which | is the only one I ſhall confider at preſent, 


abounds with ſuch variety of great and aſtoniſhing objects, that no eye is 
ſtrong enough to take a diſtinct and accurate ſurvey of them at once: a man 
finds his attention ſo divided among this multiplicity of objects, that he 
5 ſcarce Knows how to fix it; and the le objects preſent. themſelves under ſo 


nany different aſpects, and may be viewed in ſo m Any different lights, that 


3 is at a loſs which to chooſe : new ideas flow upon him ſo faſt, that he is. 
hardly able to ſeparate and range them in order enough to take that general . 


view of them which is all you wiſh to do at preſent. To know modern 
hiſtory thoroughly, a man muſt make it the ſtudy of his life; indeed, it is a 
ſcience of fo vaſt an extent, that I ſhould much doubt, whether a thorough 
| knowledge is within the reach of the greateſt abilities and moſt indefatigable 
application. „ VVV . 
It! 18 of great advantage i in all branche s of learning, but particularly in one 
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of ſo extenſive and intricate a nature, to have a proper clue to your ſtudies z 
and you cannot, I think, find a better than that which lord Bolingbroke has 


_ geven in his ſixth leiter on the ſtudy of hiſtory. 


I certainly ſhall not think of meddling with a ſubje& he has treated ſo 
ably ; but ſhall only endeavour to ſupply what he has purpoſely omitted, 
and point out to you, as far as I am able, the books where you are moſt 
libely to find what he directs you to look for. 5 5 
The hiftory of Germany is ſo interwoven with, and makes ſo conſiderable 
a part of, that of Europe, that it is abſolutely neceſſary to have a general 


iclea of the conſtitution of the Empire. The beſt ſhort books, that I know 
of, upon this ſubject, are, a French eſſay, called, Deſcription du Gouvernment 
pr ſſent du Corps Germanique, printed in 1741; and Maſcow's Jus publicum ; 


but, perhaps, Campboll's Chapter, read with attention, will be enough for 


your preſent purpoſe. If hereafter you wiſh to know more of the hiſtory 


and conſtitution of it, vou muſt make it the e N en- 


quiry. 


Lou will find in Vol rain E, i in the Chapters I have ou in the 7. able des 


_ Chapitres, a ſuccinct account of the three great events that particularly diſ- 
tinguiſh the end of the 1 5th, and the beginning of the 16th, century, viz. 
the diſcoveries made by the Portugueſe, thoſe ſtill more important ones 


made by Columbus, and the Reformation : theſe are ſome of thoſe great and 


complicated objects I alluded to above. It is ſcarce poſſible to view them 
in all their lights, and trace them i in all their cauſes and conſequences; but 
All you need think of at preſent 1 is to fix a general idea of them in your me- 

oY mory, and lay them up there as an inexhauſtible fund for future reflection. 


The League of Cambray is ſo intereſting an event, that you will do well to 
read Du Boſs's famous hiſtory of it ; and, for a ſhort account of the riſe and 


growth of the republic of Holland, read Voltaire's Fi 13 5 c. and the 2 Chap- 
ter of Sir William Temple. 


Though the hiſtory of the civil wars at France” is admirably written by 


Tb and Davila, you may, I think, at preſent. content yourſelf with | 


Me xerai and Henault, adding to them Sally's Memoirs, and Perefixe's Life of 
Henry the Fourth ; which two books you will read with infinite pleaſure, as 


they give the beſt idea that is any where to be found of the true character of 


Henry the IVth, which, with all its blemiſhes, is certainly one of the moſt 
Sriking and amiable characters to be met with 1n 1 s 
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At the ſame time that you admire Sully's fidelity, and the unſhaken 


ſteadineſs and reſolution with which he ſtruggled againſt and checked the 
ſcandalous abuſes that had crept into the adminiſtration of the finances, vou 
will. obſerve that the fame auſterity of manners, and ſtiffneſs in opinion, he- 

trayed him into falſe and narrow notions about government, and particulaily 


about trade and manufactures ; and Henry IV. had much larger views, and 
in general judged better than his munitter whenever his paſſions were not 
concerned, 
Chapters croſſed in Voltaire and referred to in the preceding letter, 
C. 106. De Leon X. et de I'Eglile. 
7 & 8. De Luther et de Zuingle. 
9. Progres de Lutheramime, en Suede, en Dannemarc, et en Alle- 
magne. 
12. De Geneve et de Calvin. = 
14. De Henri VIII. et de la Rev olution de la Religion en Angh - 
terre, 
14. Suite de la Religion en Angleterre. 
15. De la Religion en Ecofle. | 
16. De la Religion en France ſous Prangois I. 
19. Des Decouvertes des Fee 
20. De Japon. 
22. De Columbo, et de Amerique. 
23. De Ferdinand Cortez. 
24. Dela Conquete de Perou. 
25. Du premier Voyage autour du Monde.” 


The Author of theſe ſheets i 18 forey; that "i cannot veuch- for 


the correctneſs of the numerous references to antient and modern 
authors in theſe letters. He can only preſent them to the public 
in as perfect a ſtate as he had the honor of receiving them from 


an ingenious friend, and with all the emendations which the 


Rev. Mr. Harper, who ſuperintends the extenſive and invaluable 
collection of printed books in the Britiſh Muſeum, has, with his 


accultomed politeneſs, promptitude, and W been enabled 


16 
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To give a new caſt to Mr. Murray's extent of thought, and 
to evince, that, however pleaſing and bewitching bs flowery 
fields of literature were to his well-{tored mind, he wiſely deter- 
mined not to be bewildered therein, and ny diſcovered a great 
veneration for the advice of Horace, 


One tultt punt T1111 aun miſcuit utile dulci. 


He was called to the bar in Michaclmas term, 1730. In his 
career in the purſuit of legal knowledge his aſſiduity ſoon co- 
operated with his fhining abilities. Two ſupporters like theſe, 
in perfect uniſon, not only exempted him from all pecuniary 
embarraſſments, which flender fortune in ſome, and juvenile 
indiſcretion in others, too frequently occaſion, but allo conci- 
lated the eſtcem, the friendſhip, and patronage, of the great 
oracles of the law, who adorned that period, amongſt whom 
lord Tabs: and lord chancellor Hardwicke were looked up to as 
the foſter-fathers of the ſcience. 

Inſtead of ſubmitting to the uſual drudgery, as ſome are pleaſed 
to deem it, of labouring in the chambers of a ſpecial pleader, 
Mr. Murray's motto ſeems to have been . Aut Cicero aut 
mulls.” 

Early i: in his legal career he ſtudied | the graces of elocution 
under one of the greateſt maſters of the age wherein he lived. 

Doctor Johnſon, in his life of Pope, ſays, his voice when he 
was young was ſo pleaſing, that Pope was called in fondneſs the 
little nightingale.” Under this melodious and great maſter Mr. 
Murray practiſed elocution, and may truly be ſaid to have brought 
the modulation of an harmonious voice to the higheſt degree of 
perfection. Ne 2 

One day he Was ſurprized by a gentlenian of Lincoln's Inn, 
who could take the liberty of entering his rooms without the 
ceremonious introduction of a forvant. in the ſingular act of 
practiſing the graces of a tpeaker at a glals, while Pope ſat by in 
the character of a friendly preceptor. Mr. Murray on this oc- 
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caſion paid him the handſome compliment of, Tu es mihi Me- 
crenas ! 

The great benefit reſulting from an carly friendſhip between 


Murray 8 Pope, was, that the y young and graceful jurifprudent 


could not be more ſedulous to acquire gc/at in his profeſſion than 
the poet was to proclaim in bewitching verſe the reputation of 
his friend. 

Bithop Warburton, in his annotations on Pope) Q imitation of 
the Sixth Epiſtle of the Firſt Book of Horace, addreſſed to NM ro 
Murray, elegantly defines the friendſhip ſubſiſting between them 
in a ſingle ſentence ; ** Mr. Pope had all the warmth of affection 
for this great lawyer, and indeed no man ever more deſerved to 
have a poct for his friend; in the obtaining of which, as neither 


vanity, party, nor fear, had a ſhare, ſo he Tupporied his title to it 
by all the offices of a generous and true friendſhip.“ 


A pleaſing inſtance of Mr. Murray's attention to the cauſe of 
literature, as well as to his friend Mr. Pope's increaſing fame, 
occurred at Cambridge, and occaſioned the following ſhort letier 
from the learned and ingenious Mr. Smart, whoſe Odes on the 


Supreme Being have immortalized his name : 


Sir, = „%% Woo. Hall, Cambridge, the 6th 4 New: 1743. 
* = Nr, r. Murray heving told me that it would, he thought, be agreeable 


— you to ſee a good Latin verſion of your Eflay on Man, and adviſed me to 
undertake it, though I know myſelf vaſtly unfit for ſuch a taſk, I will at- 
_ tempt to render any number of lines that you ſhall be pleaſed to ſelect from 
any part of the work, and as you approve, or diſlike them, will puriue. Or 
der the undertaking, 


10 1 am, Sir, with the utmoſt reſpect, yours, | 


Alexander Pope, Eſq. GN; „ 1 


3 ſhould not have preſumed to have given you this trouble had not Mr. 


Murray aſſured me that I might ſafely venture. I have made bold likewiſe 
to fend you a ſpecimen of a tranſlation of your Eſſay on Criticiſm, verſe 


the 339th. 8 155 
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it This clegant tranſlation extends to between forty and fifty lines 
ll. of the Eſſay on Criticiſm ; but, as the repetition of the whole may 
. be deemed too great a digreſſion, the author will confine him- 
i RE ” ſelf to the ten laſt lines, which are 425 perfectly far and e 
as to require little apology: 


* Non ſolum aſperitas teneras cave verberet aures, 
| Sed vox quæque expreſſa tum ſit mentis imago. 
"= Lene canat Zephyrus ſuſpirans blanda politis 
M 180 Lævius in numeris labatur, leave fluentum; 

|. At reboat, furit eſtuat emula Muſa, ſonoris 
Littoribus cum rauca horrendum vapulat unda. 
Quando eſt ſaxum Ajax vaſt vi volvere adortus 
ii „ | | Tardè incedat verſus, multum perque laborem; 
; | Non ita, five Camilla ſali viridaria raſit 
1 : Hive levis, levi iterque volat ſine fraude per arvum. 


1 5 The few lines of Pope, which are applicable to his friend's 
=—_ ---- -----. --- mln fame, are too appoſite to be omitted: 


If not ſo pleas d, at council-board rejoice 
To ſee their judgements hang upon thy voice. 
Shall one whom nature, learning, birth, conſpir d 
10 for m, not to admire, but be admir'd, 
Sigh 1 w] hile his Chloe, blind to wit and worth, | 
W eds the rich dulneſs of ſome lon of carth ? Ee : | 


Pope; who well knew the vivacity of his young friend, and 
the brilliancy of his parts, took a fair occaſion towards the con- 
cluſion of his maſterly work * to awaken reflection : 4. 


Grac'd „as thou art, with all the power of 3 
S0 known, ſo honour'd, at the Houſe of Lords. 
Conſpicuous ſcene! another yet is nigh, 
More ſilent far, where kings and poets lie; 


— 5 9 


* Imitation of the Sixth Epiftle of the Firſt Book of Horace. 
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Where Murray, long enough his country's pride, 
Shall be no more than Tully or an Hyde. 


Young: and gay, and ſeduced, as he was, by ſeeing | how deſpo- 


tically Pope reigned in the regions of literature, is it matter of 
wonder, that fevera) of the friends of Mr. Murray, on his en- 
trance into life, ſnould be not a little apprehenſive of his having 


manifeſted too great an attention to the Belles Lettres and to the 
regions of pleafure ? 

Pope himſelf bears teſtimony of the gay life his friend was in- 
clined to lead, in his imitation of the &rit Ode of the fourth Book 
of Horace, in the follow! ing lively and beautiful lines addreſſed to 


Venus: . 


To Number Five * direct your coves, 
There ſpread round Murray all.your blooming loves, 
Noble and young, who ſtrikes the heart 
With every ſprightly, every decent Part; ; 
Equal the injur'd to defend, 
To charm the miſtreſs, or to fix the friend. 
He, with a hundred arts re find, 
Shall ſtretch thy conqueſts over half the kind. 
To him each rival ſhall ſubmit, 
Make but his riches equal to his wit; 
Then ſhall thy form the marble grace, 
Thy Grecian form, and Chloe lend the face; 
His houſe, emboſom'd in the grove, 
Sacred to ſocial life and ſocial love, 
Shall glitter o'er the pendent green, 
Where Thames reflects the viſionary ſcene : 
Thither the filver ſounding lyres 
Shall call the ſmiling Loves and young Deſires; 


— 


*The number of Mr. Murray N chambers i in Lincoln's Inn. 
Ez 8 e 
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There every Grace and Muſe ſhall throne; 


Exalt the dance, or animate the ſong ; 
There youths and nymphs, in conſort gay, 
Shall hail the rifing, cloſe the parting day. 


S 


The fears, however, of Mr. Murray's friends, that the gaiety 


of his heart would militate againſt that patient aſſiduity, ſo abſo- 


lutely neceſſary to improvement and ſucceſs in his legal character, 


were ſoon laid aſide, by his having been early employed in buſi- 
neſs of ſerious importance, which fully engaged not only his at- 
tention, but alſo his affections, ſince human nature would have 
revolted at the trials in which he perſevered carly in life, if he 


had not really loved his profeſſion. 


In 1732, we find our Tyro in the law aſſociated with the two 


ſhining lights in the Court of Chancery, as they were emphati- 
cally ſtyled, lord Talbot and lord Hardwicke, then his Majeſty's 
attorney and ſolicitor general, in a cauſe of appeal heard at the 
bar of the Houſe of Lords on the 12th of March, 1732-3, relating 
to the purchaſe of lome South» Sea ſtock in the memorable year 


1720. - 
The counſel for the appellant were F. Vonx 


C. Targor. 


For the reſpondent, LW. * 
me URRAY. 


A fine and fertile field this for o our He to travel over, to explore, | 
and, by exploring, to exerciſe his dawning | genius and opening 
talents. A year pregnant with credulity, circumvention, and 
fraud, could not fail, under the auſpices of a Talbot, to be 


ſingularly fortunate and favorable to his young friend and col- 
league. 


A reſpite of four days only W before Mr. Murray ap- 


peared again at the ſame bar, and was claſſed with the ſame great 


colleagues as counſel for the young: marquis of Annandale, F rom 
o 


CWILL., HAMILTON. 
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o ſplendid and ſo early an introduction into buſineſs; from his 


being aſſociated in his maiden cauſes with the two greateſt lu— 


e of the law, we may conclude, with Horace, Noſcitur ex 
ſocrs. ay we not expect to find him e in the ſame 
good « > mpany *! 

\c.ordingly, in the following year, 1733, we find him engaged 


as chunſel in three ! : and in 1734 in a ſtill greater num— 


ber. 


T he be 1. one of thoſe appeals being of general, (ce 


aut or begs leave to recall the word) of zxver/al import, tend- 
ing to define the relative duties between a father and his fon * 


the author 1s inclined to think, that a brief ſtatement of it wall 
be acceptable to the curious reader, clpectally ; as it will be de- 
tailed 


* Sir Thomas Moncrief, baronet, was the appellant. 
Thomas Moncrief, Eſq. the reſpondent. 
The following is merely a ſhort extract from the appellant's caſe. 
Sir Thomas having five children, a ſmall eſtate of between 5 and 600 /. 
per annum, and poſſeſſed of about 5000 J. perfonal eſtate, gave his eldeft {on 


a liberal education, to enable him to make his way in the world. He 


diſobliged his father by his bad conduct frequently, and finally m. \rried 


without his conſent. The father, incenſed at his conduct, refuſed to ſee 
him till by his future behaviour he ſhould deſerve a reconciliation, allowed 


him annually (without aſking any part of the lady's fortune) 2000 marks 


Scotch, equal to 1117. and a fraction ſterling. Diſcontented with this al- 
locwance, the ſon applied to the court of ſeſſion for a greater; and, on the 
_ father's refuſal to diſcover the amount of his real and perſonal eſtate, tlie 
ſon gave in an exaggerated account from his imagination, and obtained an 
interlocutor for payment of 200 J. a year ſterling. From this interlocutor 
Sir Thomas appealed. Some of tlie forcible reaſons, aſſigned by his counſel 
Mr. Murray, were, 


Reaſon I. For that (without arguing ahether' parents are, by the law of 


nature, obliged to maintain their children in idleneſs, when they come to age, 


and may, if induſtrious, ſhift for themſelves; or whether the: ſon, who 
hearkens not to the voice of his father,” which the Law of Moſes thought 


_ worthy of death, has not forfeited, by diſobedience, the title Nature gave 
him to ſupport from his father! 3 under the circumſtances of this caſe, there 
is no colour for the reſpondent's claim, the appellant hav ing v oluntarily al. 


lowed. 


* 
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tailed principally with a view to introduce the very ſtriking and 
ſolid reatons aſſigned by Mr. Murray and his colleague with fuc- 
ceſs, on the one hand, and to give profit and pleaſure to thole 
readers, on the other, W ho ſtand 7 co parc nlis. 
In 


lowed, and punctually paid, him what was ſufficient to ſupply him not 
only with the neceffaries, but in that cheap country with all the conve- 
niences, of life. . 
II. Fathers within their priv: ate families we ere, from the! beginning through- 
out the world, eſteemed to have a ſupreme power, and were looked upon as 


lords and kings in their own houſes; but, when they came to be reſtrained by 


the - municipal law of nations, from expoſing their children or putting them 
to death, it followed as a conſequence, that they ſnould be obliged to main- 
tain them, while they were unable to provide ior themleives but that a ſon, 
beyond a neceflary maintenance, has a right to a det terminate Part of his fa- 
ther's eſtate to waite in ſuperfluities, 1 is what, before this actlon, was never 
pretended in any country; 1t 18 apprehended | to be contrary to the law of 
Scotland, and to have no foundation! in reaſon, and would be e of . 
WE inconvenienccs. | RE 5 
. There is no doubt but that any man, who is proprietor of an 
may, by will, diſinherit a ſon; which could not be but upon a ſuppò 
that he had abſolute power over it during his life, and might diſpoſe 
Waben controul. | 
It would invert the order of nature, and ſubject parents to their chil- 
tel if any child could, from caprice or undutifulneſs, force the father, as 


the appellant has been obliged to do in the preſent caſe, to expoſe his pri- 


vate circumſtances to the world, which it might be an e Prejudice 
to him to divulge. = h 
3. As the father only knows what 8 he inn for Kis ſon hereafter, 
he only can judge what maintenance is ſuitable to his condition; becauſe 
ng 22 in plenty for the preſent, might unfit him for his future fituation. 5 
. There is little danger that parents ſhould uſe any power, they may 
hat over their children, with too much rigour ; the excels is ſeldom on the 
ſevere fide, a ſtrong bias drawing the other way. But if a child, whether 
dutiful or undutiful, may demand a certain quantity of his father's eſtate, 
the father 1s deprived of the power of rewarding virtue or diſcouraging vice 
in his children; he will have no means to enforce his directions with regard * 


to his ſon's education, place of abode, or courſe of life : his authority may 


fately be ſhghted, when the fon is ſure of getting whatever his circum- 


ſtances can aftord, whether he will or not, 


I 8 III. 
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In the ſame year he appeared at the bar of the houſe of lords 
to defend the infant-ſon of colonel Chartres (Whote memory 
is perpetuated, though not embalmed, by a monumental in- 
ſcription from the pen of Dr. Arbuthnot, deeply dipt in gall) 
againſt a charge of vſ/ury imputed to the father. One of the 
reaſons aſſigned in his defence by his countel was of a peculiar 
kind; viz. that the colonel kept no regular accounts how his 
money was lent out, or how it was paid. The natural con- 
cluſion to be drawn from theſe premiſſes was, that, at the diſ- 
tance of 10 or 12 years, he might Torget the conſideration Pon 
which the bond was given. 

It is not to be expected that Mr. Murray was equally cer 
in this as he was in the former animated and {trong appeal. 
No illuſtration here from the Law of Moſes! None From the 
Law of Nations! No apparent, no real; animation adorned the 
reaſons adduced in ſupport of the lait appeal. The beſt and 
only excuſe which could be made was made in plain lan- 
guage, as we have before ſtated ; and the cauſe of the cunning 

unaccountable e Gripus Was left to its fate. 

It would not have been very ſurprizing if the keen. ſatirilt, 

his inimitable epitaph, had availed himtclf of this 3 


5 III. Nature 1 no diſtinction between the eldeſt and che youngeſt . 
child, they are all equally intitled to the parent's care and affection; and 
upon the law of nature only 15 the preſent action brought, there. being ne 


pofitive ſtatute in Scotland which requires parents to maintain them chil dren,” © 
Þ 


or which, in that caſe, gives any preference to the eldeſt. The: appellant 
has four other children, who have therefore the fame right to maintenance 
that the reſpondent has ; which ſhews the exorbitancy of the proportion al- 
lowed him by the decree complained of, which amounts to near a tourth of. 
the income of the appellant's eftate, real and perſonal. 8 

Counſel for the reſpondent not appearing, the interlocutors compliined 
off; and, the appellant's petition to the lords of ſeſſion being read, the inter— 
locutors were {o far varied as that the allowance for the mainten: ICE of oy 1e 
reſpondent be modified to 2000 marks, Scotts, per «num. 

Nota. This is the preciſe ſum allowed primarily | by the father. 


| by | 


* 
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9 


by adding to the long catalogue of the Colonel's other vices, 

that he was a moſt 28 cb abt; man, who, in order to avoid 
detection as an uſurer, kept no accounts. The conſummate 
wiſdom of this conduct, in a great ufurer, may be aſſimilated 
with that of a woodcock, who, as naturaliſts relate, hides its 
nead in any hollow receſs, and thence ſagaciouſſy concludes that 
:4ts whole body 18 conccaled. 


In the year 1735, Mr. Murray was not only deeply engaged | 
in buſineſs himſelf, but was alſo ſedulous to introduce into active 


life his friend Mr. Booth, then a young conveyancer; Which Mr. 


Murray's letter of the 25th of October, 1735, W orthy of the 
younger Pliny, will evince. 


My | eat Friend; Lincols S 1 2 5th 08. 17 3 5. 
| 1 received yours laſt night. I cannot but applaud the 
protection you give a ſiſter, whom I know you love tenderly; yet it ſeems 
a little raſh to carry your beneficence ſo far as to dry up the ſource of all 
future generoſity; and J am ſure it is greatly againſt the intereſt of every 
one who has the leaſt dependence upon you, that you ſhould do any thing : 
which makes it at all difficult for you to perſevere in a way where you muſt ; 
at laſt ſucceed. Of this I have no doubt ; and, therefore, it is as ſuper- 
fluous to add my advice for your coming to town immediately as it would 


be to tell you that I omit no opportunity of mentioning your name and pro 


moting your intereſt. 'You cannot fail, but by ſtaying in the country, and 


= {uffering people Who have not half your merit to ſtep in before you. 


| With regard to every thing you ſay of Mr. Pigot, we will talk more at 
large hereafter; T as little think he will bring you into his buſineſs while : 
= he lives as that you can be kept out of a great part of it when he dies. 1 5 
am at preſent conſulted upon a deviſe-ſettlement of his, whereby A great 
eſtate is left to a noble Roman Catholic family, which I am very clear is 

good for nothing. Can you contrive a way by which an eſtate may be left 
to a Papiſt? Though I have no more doubt of the caſe put to me than whe- 
ther the ſun ſhines at noon, I told the e Who conſulted me, I 


would . 
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would willingly ſtay to talk with a Roman Catholic conveyancer, &c. whom 


I expected ſoon in town, and named you to him. 

I own I am defirous you ſhould come to town; and, be aſſured, the beſt 
ſervicesyou can do your friends is to put yourſelf in a way to ſerve the 
effectually. As to any preſent occaſions you have, you know where to com- 


mand while I have a ſhilling. 


I have not feen Prowſe nor Rigdutn fince I had yours, but I am ſure th; cy 
are both your ſervants very much. Nil mibi reſcribas, attamen %%% vent. 
L am, I do aſſure you, with great cordiality and eſteem, 

Dear Booth, 


Your aflect onate friend and faithful fory ant; 
| W. Monk ar- 


We Bind, from no leſs authori ity. than that of ford Mansfield 
himſelf, that, in the year 1736, a great queſtion on the law of 


nations was agitated before lord chancellor Talbot, wherein Mr. 
Murray was counſel. 


« I remember (ſaid his lordihip in Eaſter term, 1754), in a 
caſe before lord Talbot, of Buvot v. Barbut, in 1736, upon a 


15 motion to diſcharge the defendant, (who was in execution for | 
not performing a deere 


er) becauſe he was agent of commerce, 
commiſſioned by the kingof Pruſſia, and received here as ſuch ; 


the matter was very elab rately argued at the bar; and a ſolemn 
deliberate opinion given by the court. Theſe queſtions aroſe and 


were diſcuſſed : whether a miniſter could, by any act or acts, 


wave his privilege ? Whether being | trader was any objection 
againſt allowing privilege to a muviter: per ſonally ? ? Whether an 
agent of commerce, or even a conſul, was intitled to the pri- 
vileges of a public miniſter ? What was the rule of deciſion : the 
act "of parliament, or the law of nations? Lord Talbot de- 
clared a clear opinion : that the law of nations, in its full ex- 
tent, was part of the law of England; that the act of parlia- 
ment Was. declaratory, and occaſioned by a particular incident. 
That the law of nations was to be collected from the practice of 
different nations, and the authority of writers. Accordingly he 


* ff 
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argued and determined from ſuch inſtances, and the authority 
of Grotius, Barbeyrac, Binkerſhook, Wiquefort, &c. there 
being no Engliſh writer of eminence upon the ſubject. I was 
counſel | in this caſe, and have a full note of it. I remember too 
lord Hardwicke's declaring his opinion to the ſame effect, and 
denying that lord chief juſtice Holt ever had any doubt as to the 
law of nations being part of the law of England, upon the o- 
caſion of the arreſt 8 the Ruſſian ambaſſador.” 
Ane conſequences of the arreſt of the Ruſſian ambaſſador 
are not a little curious, as they are related by lord Mansfield. 
1 privilege of foreign miniſters, and their domeſtic ſer- 
vants, depends upon the law of nations. The act of parliament 
of 7th of Anne, c. 12, 1s declaratory of it. All that is new in 
this act is the clauſe which gives a ſummary juriſdiction for the 
puniſhment of the infractors of this law. 5 
FThe act of parliament was made upon occaſion of the Czar's s 
ambaſſador being arreſted, If proper application had been im 
: mediately made for his diſcharge from the arreſt, the matter 
might, and doubtleſs would, have been ſet right; inſtead of that, 
bail was put in before any complaint was made. An information 
Was filed by the then attorney general, againſt the perſons Who 
were thus concerned, as infractors of the law of nations; and 
they were found guilty, but never brought up to judgement. 
The Czar took the matter up highly. No puniſhment would 
Bard been thought by him an adequate reparation. | Such a ſen- 
| tence as the court could have e he might have thought 2 = 
freſb inſult. 5 . 5 
Another . was «lien: upon | and agreed to. This act : 


of parliament, paſſed as an apology and humiliation from the 


whole nation, was ſent to the Czar, finely illuminated, by an am- 
baſſador extraordinary, who made excuſes in a ſolemn oration.” 
A great deal relative to this tranſaction and negociation appears 5 
in the annals of that time. 
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| 1737. 
The natural and acquired advantages, which characterized 
the eloquence of Mr. Murray, were ſo conſpicuous, even on the 
ſpur of occaſion, and his perception was ſo quick, as to enable 
him to ſhine upon any emergency. A circumſtance of this 
kind occurred, in the year 1737, in the celebrated cauſe between 
Theophilus Cibber and Mr. Sloper, wherein Mr. Murray was 
the junior counſel for the defendant. The leading counſel being 
ſuddenly ſeized with a fit in the court, the duty of the ſenior 
devolved on the junior counſel, who at firſt modeſtly declined it, 
for want of time to ſtudy the caſe. The court, to indulge him, 
poſtponed the cauſe for about an hour; and, only with this 
preparation, he made fo able and eloquent a defence, as not only 
to reduce the defendant's damages to a mere trifle, but to gain 
for himſelf the reputation, which he highly deſerved, of. a moſt 
prompt, perſpicuous, and eloquent pleader. 0 
Among other effuſions of wit, and leading features as genius, 
Mr. Murray obſerved, * that the plaintiff, by his counſel, ſhewed 
himſelf related to William of Wickham, but would have been 
better intitled to have claimed that alliance, if he had obſerved 
William of Wickham” s motto, T hat morals make the man! the 
words are manners make the man; but manners are there in- 
tended to ſignify morals, Again: the plaintiff tells his ſervants, 
that Mr. Sloper 1s a g00d-natured boy ; he makes a boy of him. 
He takes his money, lets him maintain his family, reſigns bs 
wife to him, and then comes to a court of juſtice, and to a 
jury of gentlemen for reparation in damages OS OT i 
Alt devolves on you, gentlemen, to conſider the conſequences of 
- giving damages in a caſe of this nature. It 1s of very ſerious 
conſequence, and would be pregnant with infinite miſchief, if 
it ſhould once come to be underſtood in the world that two art- 
ful people, being huſband and wife, might lay a ſnare for the af- 
fections of an unwary young gentleman, take a ſum of money 
F 2 „„ from | 
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From ki and. when he could part with no more, then come 
for a ſecond ſum to a court of juſtice. 

« That he deſired to be underſtood as by no means an advo- 
cate for the immor ality of the action; for this is not a proſecu— 
tion for the public, or to puniſh immorality; this is only the 
queſtion, whether the defendant has injured the plaintiff; and 
certainly the plaintiff cannot be injured, if he has not only 
conſented, but has even taken a price. However, gentlemen of 
the jury, if it ſhould be thought requiſite to find a verdict for the 
plaintiff, we have not a denomination of coin ſmall enough | to 
be given in damages.“ | 
The jury did not give the ſmalleſt piece of coin as damages, 
but adopted the hint, by giving ten pounds, or a piece of bank 
paper of the ſmalleſt value at that period in circulation. 

The familiar friends of lord Mansfield have frequently ko 
him recur with ſingular pleaſure to his ſucceſs 1 in this cauſe, and 
the conſequences which flowed from it. His own perſpicuous 
manner of introducing it cannot fall to pleaſe, and raiſe emu- 
lation in young men of genius. 
From this trivial accident he was accuſtomed to tay pu- 
ſineſs poured in upon me on all ſides; and, from a few hun- 
5 dred pounds a year, I fortunately found myſelf, in every ſubſe- 
quent year, in poſſeſſion of thouſands.” 
It may be deemed ſomewhat curious to obſerve, that. ; 


ſimilar accident, however trivial, brought another great lomi-. 
' nary in the law into full buſineſs. Mr. Dunning. (afterwards 5 


lord ASH BURTON) had perſey ered in going the Weſtern circuit 
fix or ſeven years, without any great emolument, until one 
of the leading counſel on the circuit, who was afflicted with 

the gout, and who having diſcovered abilities in, had en- 

gaged, our Tyro to read and make obſervations on his briefs; 
on briefs which Mr. Serjeant Glynn's feeble hands could not 
ſupport. He handed them over to his young friend, who ſhone 
0 much in his new ſphere, as from that dar, and from the bu- 


fineſs 


3 
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ſineſs of general warrants, which trod on the heels of it, his 
fame, like another Murray“ s, was recorded. A more recent in- 


ſtance of patronage in a law-lord, who has twice added luſtre to 
the firſt Civil employment in this kingdom, ought not to be 
paſſed over in ſilence, ſince it relates to one of the ſhining or- 


naments of the profeſſion, and might be made a prominent 
feature in any mirror held up to raiſe laudable emulation in the 
Tyros of promiſe at the bar: but delicacy to two great charac- 
ters admoniſhes the author merely to ſtate the ſimple facts. In 
the year 1; -St, the great merit of the young barriſter was belt 


known to a Jow ſele&t friends, of whom the late Mr. Lee, for- 


merly his majeſty's attorney general, was one—(one whoſe phi- 
lanthropy, and goodneſs of heart, will ever be revered). He re- 
joiced in having a fair opportunity of introducing his young 
friend to a patron, whoſe power was equal to his inclination to 
foſter and reward merit. In the following year, the fair emolu- 
ments of his profeſſion roſe in a tenfold degree; and it is Plca- 
ſing to add, that the ſucceeding years have been diſtinguiſhed, in 


every reſpect, with the greateſt reputation, and with high 8 
feſſional honors. | 


In the ſame year, 1737, we find a parliamentary inveſtigation 


of an important buſineſs, which required all the eloquence, all 


the powers, of our juriſprudent as a. pleader, in mitigation of 


puniſhment. © Whereas, upon Tueſday the 7th of September, | 
1736, there was a moſt ſeditious and outrageous riot in the city 


of Edinburg, notoriouſly concerted and carried. on by great 


numbers of wicked, diſorderly, and blood- thirſty, perſons, Who 
did, with open force and violence, ſeize the arms of the city- 
guard, poſſeſs themſelves of the city-gates, and, by ſetting fire to 
and breaking open the door of the Toll-Booth of the ſaid. 


city, did unlawfully and audaciouſly reſcue and ſet at large ſe- 


veral criminals therein confined : and whereas captain John, 
Porteous, then a. priſoner there, under ſentence of death, but: 
graciouſly reprieved by the queen's moſt. excellent majeſty, as 
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guardian of the realm, was, by the rioters, in a cruel manner, 
dragged from the priſon, and moſt barbarouſly hanged by the 


neck, and murdered in manifeſt violation of the public peace, in 
defiance and ſubverſion of legal government, in high contempt 
of our ſovereign lord the king and his laws, and to the moſt 


preſumptuous and unparalleled obſtruction of the royal mercy ; 
and for ſome time before the committing of the ſaid murder and 
riot it was commonly reported in Edinburgh, that ſome ſuch 
atrocious fact would be attempted, which, by proper care in the 
magiſtrates, citizens, and inhabitants of the ſaid city, might have © 
been prevented; notwithſtanding which, Alexander Wilſon, Eſq. ; 


the provoſt of the ſaid city, and then actually reſident in the ſaid 
city, and fully apprized « of the ſaid wicked deſign, did not take 
any precautions to prevent the ſaid murder and riot, nor uſe the 
proper or neceſſary means to ſuppreſs the ſame, or to preſerve the 
peace of the ſaid city, or, after the perpetration of the ſaid fact, to 
diſcover, apprehend, or ſecure the authors or abettors thereof, in 
manifeſt violation of the truſt and duty of his office of chief ma- 
giſtrate of the ſaid city; nor were any means or endeavours uſed _ 
by the citizens and inhabitants of the ſaid city to prevent or ſup- 
: preſs the ſaid notorious riot, or to hinder the ſaid inhuman and 
barbarous murder, or to diſcover the perſons concerned therein, i in 
order to bring them to juſtice. Such are the ſerious charges enu- 
merated in the preamble to a bill of pains and penalties brought into 


parliament, and which, in the year 1737, after various modifica- 
tions, and a firm and unabated oppoſition in every ſtage of its pro- 


greſs, was paſſed into a law, under the title of An Act to diſ- 
able Alexander Wilſon, Eſq. from taking, holding, or enjoying 


any Office of Magiſtracy in the City of Edinbur Fay or elſewhere 


in Great Britain, and for impoſing a Fine upon the Corporation 
of the taid N wy 
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In both houſes of parliament Mr. Murray was employed as 
counſel, and acquitted himſelf ſo much to the ſatisfaction of his 
clients, that afterwards, in September 1743, as we are informed 
by Boyſe in his Hiſtorical Review of the tranſaction of Europe, 
1747 *, Mr. Murray was preſented with the freedom of Edin- 
burgh in a gold box, profeſſedly, as it was declared, for his ſig- 
nal ſervices by his ſpeeches in both houſes of parliament, in the 
conduct of that buſineſs. 

On this occaſion a youth of fourteen tried the ſtrength of his 
infant Muſe, by addreſſing the following little poem to Mr. 
Murray: 


Hail, glorious youth ! ! aiſtinguiſh' d virtue, hail b: 

Prop of your country and the public weal | 
| Fain would my infant Muſe your praiſe proclaim, 
To ſhew her ardor, not to raiſe your fame: 

Jour fame exalted far above your praiſe, 

Fame which no Muſe, no Bard, can higher raiſe. 
Oh! with that tranſport were my breaſt inſpir'd, 
Which in the public cauſe your boſom fir d! 

Or were the numbers of my youthful ſong 

Soft as the accents of your graceful tongue! 
Then might I juſtly ſet your praiſes forth, 

And then might celebrate your matchleſs worth. 
But you are till ſuperior to applauſe, . 
By honor taught to aid your country 8 cauſe ; 3: 
Your ſoul, a ftranger to vile avarice, 

Jo ſcreen the guilty thinks a ſordid vice; 

: For which your country does your praiſe proclaim, 
Augment your glory, and renew your fame. 
Tyrants may fternly frown, and courts oppoſe, 1 

And crouds of ſervile ſouls turn honor's foes ; _ 


Vol. I. p. 403. 
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The love of gain may venal vices rule, 
And drown the ſpark that fires the patriot ſoul ; 
Nor courts, nor bribes, nor even a royal frown— 
Can make your tongue the public cauſe diſown. 
Oh! durſt my tow'ring hopes attempt your height, 
And trace the mazes of your glorious flight! 
Oh! durſt I hope to ferve mankind like thee, 
Protect the harmlets, and fer nations free! 
But theſe are blefiings Heaven beſtows on few, 
HBleſſings which few attain, nor all purſue. 
Go on, brave youth ! enjoy uncommon fate, 
And ſhine ſuperior in the high debate : 


Your cauſe is glorious, freedom and the ſtate. 
Go, and your morals to the laſt maintain, 
While we thele virtues which we can't attain 
In vou with ever thank ful lips approve, = 
And envy $ loſt i in gratitude and WEE. + G. K. 


1738. 


on the z0th of November, 1738, hs it lady Elizabeth 
5 Finch, one of the ſix daughters of Daniel Earl of Winchelſea; 
EY marriage, which added fortune and ſplendid family-con- 
nections to the advantages of noble birth, and gr cat fame, which | 
Mr. Murray previouſly poſſeſſed, 
With this lady he lived in great harmony and Jameſtic hap- 


pineſs almoſt half a century. Lady Mansfield, who was exem- 


plary through life in diligent, uniform, and unremitted attention 
to the diſcharge of her domeſtic concerns, and of every religious 
| duty, died the- roth of April, 1784. 7 
In the fame year, 1738, there were fifteen or ſixteen appeals 
= heard and determined in the Houſe of Lords, and in no leſs than 
eleven of that number was Mr. Murray employed as counſel, either 
for the appellants or reſpondents, His friend and panegyrift, Mr. 


Pope, might therefore with ſtrict propriety ſay of him 


So known, fo honor d, at the Houſe of Lords. 


1739 | 
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1739 and 1740. 

In the years 1739 and 1749, we find Mr. Murray engaged in 
thirty caſes of appeal to the Houſe of Lords; a greater number, 
we preſume, than in the courſe of the preſent century has, in any 
two ſucceeding years, fallen to the lot of any one of the moſt 


eminent counſel at the bar, thoſe great luminaries Talbot and 


Yorke not excepted ; ſo rapid, ſo extenſive, and fo unparalleled 
was the ſucceſs of Mr. Murray! And when it is conſidered, 


that ten years only intervened between the commencement of 
his practice at the Chancery bar in 1732, and his appointment to 
the office of ſolicitor-general in 1742, a very flattering and fair 


concluſion may be drawn, that his legal fame and his extenſive 
practice were not confined to the Houſe of Lords. One of thoſe 
caſes of appeal is, it mult be confeſſed, of a complection which 


deſerves particular notice *. Caſes of appeal to this high court of 


Judt- 


a. 


— Sd; - " N - * ” 1 a * 0 =. 


lt is that of an Iriſh widow, who claimed dower out of the eſtate of her 
late huſband. This caſe depended entirely on the conſtruction of an act of par- 
liament made in Ireland in the ſixth year of the reign of queen Anne, c. 16. 


by which it was enacted, That if any perſon or perſons ſhould, by any ſub- 
tle means, or ſecret infinuations and deluſions, threats or menaces, perſuade 
or procure the ſon and heir apparent, or other ſon of any perſon or perſons 
having lands, tenements, or hereditaments, of the yearly value of 50. or 


perſonal eſtate of the value of 53000. or ſhould in manner aforeſaid perſuade 


or procure the eldeſt ſon, or any other ſon of any perſon or perſons deceaſed, 
to contract matrimony without the privity or conſent of the parents or guar- 
dians of ſuch eldeſt or other ſon, and ſuch matrimony be had as aforeſaid 


before ſuch ſon attained the age of twenty-one years, every ſuch perſon or 


= perſons contracting matrimony without the privity and conſent of ſuch pa- 


rent or guardian; and in caſe there be no parent or guardian appointed, 
then and in ſuch caſe of the lord chancellor, lord keeper, or commiſſioners of 


the great ſeal for the time being; ſhould be, and was thereby, rendered incapa- 
ble, and for ever diſabled, to ſue for, recover, or demand any dower, | 


thirds, or any other part of the real or perſonal eſtate of ſuch ſon or ſons, 


or claim or demand any jointure or other proviſion out of the real or per- 
ſonal eſtate of ſuch ſon or ſons, made to, or in truſt for her, by any will, 


deed, or ſettlement whatſoever.  _ 1 3 
In 1726 the defendant Catharine, who was the widow of John Kent de- 


ceaſed, brought her writ of dower in the court of Common Pleas in Ireland | 
againſt the plaintiffs, thereby demanding her third of certain lands in Kil- 


Fe, kenny, 5 
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judic ature are generally confined to ſubjects ſo private, local, and 


unintereſting to the public, as to have precluded the author of 
theſe ſheets from attem pting « even a ſhort analyſis of thoſe wherein 


Ke” Mr. 


* 


—— 


* 


kenny, which were the freehold and inheritance of her Faden Ale plain- 
tiffs obtained leave to plead double. Each put in two ſeveral pleas. The 
firſt, that John Kent was not ſeiſed of ſuch an eſtate in the lands as was 
dowable, and iſſue was joined upon that fact. The ſecond plea was, that 
Catharine, on the firſt of May, 1721, by ſubtle means, ſecret inſinuations 
and deluſions, threats and menaces, perſuaded and procured the ſaid John 
Kent, her late hutband, and the eldeſt fon and heir apparent of John Kent 
the elder, to contract matrimony with her, without the privity or conſent of 


the ſaid John Kent the elder, Who was then alive, and had lands and tene- 


ments in fee ſimple, of the yearly value of 30l. and above; and that the ſaid 
John Kent, formerly the huſband of the ſaid Catharine, was then of the age 
DE eigliteen years and no more, and never had any guardian except his : 
5 father; and that neither the lord chancellor of Ireland, nor the keeper of the 
great ſeal of Ireland for the time being, conſented to the ſaid marriage. 
_ Catharine replied to the ſecond plea, that ſhe did not, by ſubtle means, &c. ” 


perſuade or procure John Kent to contract matrimony with her without the 


privity and conſent of his father; and they joined iſſue. Both the iflues 
were tried at the Lent affizes in 1727; and as to the firſt, the jury found, 
that the huſband died ſeiſed in fee {imple of lands, the hid part whereof U 

was of the yearly value of 79/. 55. 9d. And as to the ſecond plea, the jury 


found a ſpecial verdict to 5 effect: That Catharine contracted matrimony 


with the {aid John Kent without the privity of her huſband's father; that 
her huſband was under the age of twenty-one at the time of the marriage, 
and was the eldeſt ſon and heir apparent of his father, who was ſeiſed of 
lands in fee ſimple of the yearly value of 50l. and upwards, but that Catha- 
rine did not perſuade or procure John Kent to contract matrimony with her 


by ſubtle means or ſecret inſinuations, deluſions, threats, or menaces. In 


 Michaelmas Term, 1727, the court of Common Pleas, after feveral arguments, 
were of opinion, that Catharine was entitled to her dower, and 5 judge- 1 


ment accordingly. 


Ihe opponents brought a writ of error in the King's Bench in Ireland ; | 
and, after various proceedings in 1731, judgement was affirmed in the 


King s Bench in Ireland. Notwithſtanding theſe concurrent determinations, 
a writ of error was brought in the King's Bench in England, and in 1733 
the judgement out of the Common Pleas in Ireland was affirmed. Novem- 


ber 1734, a writ of error was returnable in the Houſe of Lords, and, by the 


death of one of the plaintiffs in error, a petition in January 1735 was pre- 
ſented to enlarge the time for bringing a new writ of error. In 1736, the 
defendant Catharine was innocently the cauſe of ſome delay, by marrying 
Nonert WINDY, a ſecond Sviband ; but che cauſe W revived, and Kent 


- 
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Mr. Murray was early enignged as counſel, except in one or two 


ſtriking inſtances. 


— 
3 


—_— 


and May kaving made default in Hilary erin 1736, the court of King's 


Bench in Ireland gave judgement, that Robert Whitby and Catharine his 
wife ſhould have ſeiſin of her dower. 


On the 12th of March, 1736, John Kent and James May brought a writ 


of error upon that judgement, returnable in parliament, which, on the 3oth 


of March, 1738, was, by the Houſe. of Lords, declared to be null and 
void, and the fame was ordered to be quaſhed, becauſe the record could not 


be tempel into the Houſe of Lords here without paſſing through the court 


of King's Bench in England; and accordingly, the plaintiff in error brought 
a writ of error, returnable in that court; and in Michaelmas Term, 1738, the 
judgement of the court of King's Bench! in Ireland was affirmed without op 


5 poſition. 


The plaintiffs in error have brought a writ of error in parliament, and 


have aſſigned the general errors; and Robert Whitby and Catharine his wife 
have put in a joinder in error. 


Mr. and Mrs. Whitby humbly hoped that, after ſo many determinations 


in their favor, the judgement of the court of King's Bench in England 


would be affirmed, for the following obvious reaſons, among ſeveral others : : 
I. That, as Catharine Whitby cannot be faid to have been guilty of 
any offence againſt the ſtatute, there was no foundation to deprive her 
of her juſt right. 

II. Becauſe the act of parliament, 1 in nature of a penal ſtatute, 
ought to be conſtrued ſtrictly, eſpecially in the cafe of dower, | 

which has always been very much favored in law. 
In this caſe they were not diſappointed; the lords affirmed the Judge: : 


Y ment in her favor, with 100. coſts. 


We have now travelled through the hiſtory of a lady J ks at law for the re- 


covery of her dower, purſued it through all its windings and labyrinths in 
Ireland and in England, and have fortunately brought it to a ſucceſsful con- 
cluſion. How forcibly muſt the many years litigation in the cauſe have 
ſtruck the vigorous mind of our young juriſprudent! Muſt not the long 
delay, the obſtinate perſeverance, and the unrelenting perſecution of her 
opponents, have been deemed by her animated and very able counſel, Mr. 
Murray, to have been vexatious, oppreſſive, productive of inconvenience, 


and of 1 injuries which ought, by all Palle means, to be vans In 
future? 


The ladies of Great Britain may with great reaſon lack, that no delay 


of a ſimilar nature can be found upon the records of the earl of Mansfield's 
adminiſtration of juſtice in the court of King's Bench in England. And we 
beg permiſſion to add, that the ladies of Ireland may in their turn rejoice, | 
that the ſame lord chief juſtice, who ultimately conducted Mrs. Whitby's 


cauſe to a defirable concluſion, lived long enough to ſee the right of appeal - 


from the courts of Judicature it in Ireland to thoſe 1 in England aboliſhed. 
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Par nobile Fratrum ! 
The two great Luminaries of the State; 
Mr. PITT, late EARL of CHATHAM, 
wy and ” 


Mr. MURRAY, late EARL of MANSFIELD. 


To ſhew the coincidence of the characters of theſe illuſtrious 
men, the following brief ſketch i is with great diffidence attempted. = 
: In their juvenile academical exerciſes they were generous rivals, 
They commenced their political life nearly at the ſame period, 
were generally oppoſed to each other 1 in the Houſe of Commons, ö 
and were rivals for pre- eminence. 


Mr. Pitt, the great oppoſer of Sir Robert Walpole” s and of 1 
Mr. Pelham? 8 adminiſtrations, took his ſeat in the houſe as a — 
5 member for Old Sarum in 1740. 


Nr. Murray, Lavidg previouſly 1 3 Ld to. 
eſtabliſh his fame in the line of his profeſſion, before he com- 
menced his political career, did not take his feat in parliament = 
as member for Boroughbridge till the year 1742 *, ſoon after he 
had been appointed his Majeſty's ſolicitor-general. The reaſon 5 
he aſſigned for reſiſting the ſolicitation of his friends to ſit in par- 

liament, ſome years antecedent to that period, was, that he 


—— 
— was en : N — 


7 4 85 a * a — * 


* 22 Nor. 1742, ths hats 8 new writ for clecting a burgeſs for 
Boroughbridge, in the room of James Tyrrell, Eſquire. William Murray, ts 


Eſquire, lately appointed ſolicitor general, on the reſignation of Sir John 


eren Was mani elected. Commons Debates, 1742. . 
F i and 
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found many very reſpectable friends on both ſides of the houſe. 


His own forcible and favorite queſtion could not eaſily be an- 
ſwered : Why ſhould he be haſty in forming his attachment to 
one party, while he enjoyed the patronage of all parties? 


In the year 1743, we find the two young ſtateſmen diſplay: ing 
their brilliant talents, and captivating the houſe with a ſpecies 


of oratory, which would have reflected honor on a Demoſthenes. 
or a Cicero, the one fulminating in oppoſition to the meaſures of 
government, probably with a view to convince the miniſter of 
the day, that he muſt ſubmit to have a. dangerous and pow erful 


opponent, until he was diſpoſed to receive and court his ſupport, 


asa valuable acquiſition to his party ; the other, partly by choice, 


partly from attachment to the miniſter for his early appointment 


of him to the rank of his majeſty's ſolicitor-general, was the firm 


9 ſupporter of the meaſures of government. To diſcuſs the cha- 
racters of theſe great men with any degree of preciſion would be 5 
an arduous undertaking, an Herculean taſk ! The following. 


traits of compariſon are only offered as faint and imperfect out. 


N lines of character: : 


OF MR. PITT. 


I. The bse of Mr. Pitt may be compared' to a. mighty | 


, torrent, impatient of reſtraint, ruſhing with impetuoſity, and. 
bearing alt down before it, leaving behind the veltiges of its all- 


commanding ſway, to imprint on the minds of thouſands the | 
imminent danger of future inundation. 


II. Mr. Pitt poſſeſſed all the fire and dignity Fo) n 5 
denen ding reſpect, which was frequently matured as his 


periods flowed, and, ere his declamation was ended, reſpect \ was 
exchanged for, or converted into, profound veneration! 


His animated anſwer in the Houſe: of Commons to an accuſa- 


tion of Horace Walpole! s, the brother of Sir Robert, then prime” 
miniſter, will beſt evince. the nature and irreſiſtible force of his 


OESEOTY 


4b THE LIFE O 


oratory. And although the celebrated Doctor Johnſon is, by 


learned men, allowed to have been the perſon who penned all 


that has hitherto appeared in print on the ſubject ; ; yet, on the 
authority of a very correct note taken by a dignified. legal cha- 


racer, who was preſent when Mr. Pitt ſeized the attention of the 
Houſe, the eee ſpeech 5 in its claim for pre- eminence: 
Sir, 


The atrocious crime of being a young man, which 
che honorable Gentleman has, with ſo much ſpirit and decency, 

charged upon me, I ſhall neither attempt to palliate or deny, but 
content myſelf with wiſhing that I may be one of thoſe whoſe 
follies ceaſe with their youth, and not of that number who are 


ignorant in ſpite of experience. Whether youth can be imputed 


to any man as a reproach, I will not aſſume the province of de- 
termining ; but ſurely age may juſtly become contemptible, if the 
opportunities which it brings have paſſed without! improvement, | 
and vice appears to prevail when the paſſions are ſubſided. The 
wretch, who, having ſeen the conſequences of a thouſand errors, 


> continues {till to blunder, and whoſe age has only added obſtinacy | 


to ſtupidity, is ſurely an object of contempt or abhorrence, and 
deſerves not that his grey head ſhould ſecure him from inſult ; * 
but much more, Sir, is he to be abhorred, who as he is ad- 
vanced in age has receded from virtue, and become more wicked 
with leſs temptation, who proſtitutes himſelf for money which he 
cannot enjoy, and ſpends the remainder of his life in the ruin of his 
country. But youth i is not the only crime I have been accuſed of: 
it has been ſaid I have acted a theatrical part. A theatrical part 
8 may either imply ſome peculiarities of geſture, or a diſſimulation 
of my real ſentiments, and the adoption of the opinion and lan- 
guage of another man. In the firſt ſenſe, the charge is too trifling 


to be confuted, and deſerves only to be mentioned to be deſpiſed. 


I am at liberty, like other men, to uſe my own language; and 
though perhaps I may have ſome ambition to pleaſe that honora- 
e e e ee 1 © 
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ble Gentleman, I ſhall not lay myſelf under any reſtraint, nor 
very ſolicitouſly copy either his mien or his diction, however 
matured by age or experience. If any perſon by charging me 
with theatrical behaviour ſhall imply that I utter any ſentiments 


but my own, I ſhall treat him as a calumniator and a villain, 
nor ſhall any protection ſhelter him from the treatment he de— 
ſerves. I ſhall, on ſuch an occaſion, without {cruple, trample 


upon all thoſe forms with which wealth and dignity entrench 


themſelves ; - nor ſhall any thing but age reſtrain my reſentment— 


age, which always brings one privilege, that of being infolene 
and ſupercilious without puniſhment. | But, with regard to thoſe 
Sir, whom I have offended, I am of opinion, that if 1 had acted 
a borrowed part, I ſhould have avoided the cenſure. The hear 
which offended them is the ardour of conviction, and that zeal 
for the ſervice of my country, which neither hope nor fear ſhall 
ever influence me to ſuppreſs. I will not fit unconcerned while 
my liberty! is invaded, nor look in ſilence upon public robbery. [ 
will exert my endeayours, at whatever hazard, to repel the ag- 
| greſſor, and drag the thief to juſtice, whoever may protect thenr 
in their villany, or whoever may partake of their plunder. “ 


III. Early in life Sarah ducheſs of Marlborough remunerated | 


Mr. Pitt for his ſervices to his country by leaving him a legacy | 
in the following words : 1 give to William Pitt,. of the pariſh 5 
K Saint James within the liberty of Weſtminſter, eſquire, me - 

ſum of 10, ooo. upon account of his merit in the noble defence 
hechas made for the ſupport of the laws of England, and to 
prevent the ruin of the country.” The political tenets and the 


conduct of the noble ducheſs, in her oppoſition to Sir Robert 


Walpole's adminiſtration, are too well known to need any com- 

ment; yet the receipt of this legacy had not any inherent attrac- 

tion, any taliſmanic virtue, to prolong or perpetuate oppoſition 

to the meaſures of government. SE con 
IV. 


5 "THE tir OS 


IV. When Mr. Pitt became ſuſceptible of love, and turned 
his thoughts to domeſtic happineſs, the reſpectable addition of 
fortune, and .of family connections, were not overlooked, nor 
diſregarded. 

Laſtly, The tranſcendent abilities of Mr. Pitt were employed 
in, and confined to, the inveſtigation of political ſubjects. He 

entered the Houſe of Commons full of vigor, health, and anima- 
tion. The emanations of his vigorous mind were in their me- 

ridian glory in the midſt of a long debate; and as he generally 
entered the houſe freſh, powerful, and panting for victory, like 
a celebrated champion entering the liſts of the Olympic games, 
ſo, at the cloſe of his parliamentary conteſt, like i Entel- 
las, he might juſtly conclude, . 


Hie vittor caſtus artemgue repone. * 
OF MR. MURRA v. 


I. The flver Thames, meandring through a: rich and long 
extent of country, fertilizing the adjacent banks, and giving 0 
grace and beauty, in addition to great riches, wherever its re- 
freſhing waters flow, may be deemed the fair emblem of Mr. 
Murray's eloquence : 8 


E Though deep. yet clear; though gale yet not dull; 
"Strong without rage, without o'erflowing full.“ . 
e Sir John Denham 8 Cooper 8 Hill. 


TY Murr 1 confeſſedly ama ian on the beſt 
* of eloquence. His voice was mellifiuous, his manner en- 
gaging; and whenever he exerted his powers, and employed his 
eloquence in any important « cauſe or debate, he never failed to 
conciliate the good opinion, the reſpeet, and veneration of the 


audience. 


From one important cauſe, diſcuſſed under peculiar c circum- 
ſtances, and at a rg when, in addition to. the taunts of an 
indivi- 
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individual of fxperior talents to moſt men, party-prejudice ran 
very high, when terrors were hung out, and even perional vio- 


lence denounced, Lord Mansfield, with great animation, re— 


5 pelled the attacks made upon himſclf and his colleagues in the 
court of King's Bench. 


To pourtray the numerous ſhades of diſtinction between the 
ſpeeches of Mr. Pitt, the diſciple of Demoſthenes, and Mr. 


Murray, the lover of Ciceronian eloquence, would require 
volumes, and would not fail to form a ſplendid ſyſtem of Britiſh 
_ oratory ; but the ſelection of a few ſentences from a very ani- 
mated ſpeech (which the ſtudious reader will have the pleaſure 
of finding among the ſingular events of the year 1758 in the Second 
Chapter 5 this work) will, it 18 to be hoped, be ſufficient for 
the preſent purpoſe. N 


_ «« It was our duty, as well as our inclination, fedulouſly 1 
conſider, whether, upon any other ground, or in any other 


light, we could find an informality in the proceedings, which 
we might allow with ſatisfaction to our own minds, and avow 
to the world. 


« But here, let me pauſe ! it is fit to take ſome notice of the 


various terrors hung out. The numerous crowds which have 
attended, and now attend, in and about the hall, out of all reach 
0 hearing what paſſes in court, and the tumults which in other 
places have ſhamefully inſulted all order and government, au— 
dacious addreſſes in print dictated to us from thoſe they call the 
people, the judgement to be given now, and afterwards upon the 
conviction. Reaſons of policy are urged, from danger to the dragon, 
by commotion and general confuſion. 


Give me leave to take the opportunity of this great and re- 


3 pectable audience, to let the whole world know all ſuch attempts are 
vain. Unleſs we have been able to find an error which will bear 
us out to reverſe the outlawry, it muſt be affirmed. The conſti- 
tution does not allow reaſons of ſtate to influence our judgements : 


H God 


50 THE LIFE OF. 


God forbid it ſhould ! We muſt not regard political conſequences, 
how formidable foever they might be. If rebellion was the cer- 
tain conſequence, we arc bound to lay, Fial j;uſtitia, ruat calum.” 
The conſtitution truſts the Ling with reaſons of ſtate and po- 
hey. He may ſtop proſecutions. He may pardon offences. It 
is his to judge whether the law or the criminal ſhould yield. We 
have no election. We cannot pardon. We are to lay what we 
take the law to be. If we do not {peak our real penis, we pre- 


varicate with God and our own conſci iences. 
we pats over MANY anonymous letters I have received. Thoſe in 


print are public; : od ſome of them have been brought judicially 
before the court. Whoever the writers are, they take the wrong 
way. I will do my duty unawed. What am I to fear? that 
mendlaæ infamia from the preſs, which daily coins falſe facts and 
falſe motives? The hes of calumny carry no terror to me. I 
truſt, that my temper of mind, and the colour and conduct of 
my life, have given me a ſuit of armour againſt zhe/e arrows. If, 
during this king's reign, J have ever ſupported his government 
and aſſiſted his meaſures, I have done it without any other re- > 
ward than the conſciouſneſs of doing what 1 thought right, 
If I have ever oppoſed, I have done it upon the points them- 
ſelves, without mixing in party or faclion, and without any col- 
lateral vicws. I honor the king, and reſpect the people ; but 
many things acquired by the favor of either are, in my account, : 
objefs not 5 ambition. I wiſh popularity ; : but it is that po- 
pularity which follows, not that which is run after; it is that 


popularity which, ſooner or later, never fails to do juſtice to the 


purſuit of nob/e ends by noble means. I will not do that which 
my conſcience tells me is wr077g, upon this occaſion, to gain the 
applauſe of thouſands, or the daily praiſe of all the papers Which 
come from the preſs. Iwill not avoid d what I think is right, 
though it ſhould draw on me the whole artillery of libels; all 


that falſehood and malice can invent, or the credulity of a de- 
| = luded 
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luded populace can ſwallow. I can ſay, with a great mapiltrate, 


upon an occaſion, and under circumſtances. not unlike; Ego bn 
am ſemper . 4, ut muidiam virtuie partam, 3/9r1am non iu, au 
ll d! em. 

Threats go far ther than bub: perional violence is denounced. 
I do not believe 1t. It is not the genius of the worit of men 01 


this country in the worſt of times; but I have {et my mind : 


reſt. The laſt end that can happen to any man never comes too 


ſoon, if he falls in ſupport of the /aw and lileſty of his country 


(tor liberty is ſynonymous to law and government). Such a ſhock 
too might be productive of public good. It might aw ake the 


better part of the kingdom out of that lethargy which ſeems to 
have benumbed thank. and bring the mad part back to their 


lent es, as men intoxicated are lometimes ſtunned into ſobricty.“ 


III. In his entrance into public life, when Mr. Murray, 4 a8 


the younger ſon of a noble family, did not enjoy any landed pro- 
perty, Mr. Vernon, a mercer on Ludgate-Hill, and a reputed 
friend to Jacobitiſm, gave and deviſed an eſtate in the counties 


of Cheſter and Derby to the honorable William Murray, his heirs 


and aſſigns for ever. The deviſee took poſſeſſion of the eſtate, 
but the only gratitude he evinced was that of preſerving this 
firſt- fruits of territorial property in his family, where it yet re- 


mains. Mr. Murray retained the gift, without imbibing, or 


4 — : * 
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1 Mr. Veen was one of the deſcendants of a very antient family; who 


had been for many centuries in poſſeſſion of the deviſed eſtate, which, at 


the leaſt, was equal in value to the ducheſs of Marlborough's legacy of 
10,000). to Mr. Pitt, afterwards earl of Chatham. The curious reader will 
probably be pleaſed with any accurate explanation of the foundation whereon 
the fine ſuperſtructure of a deviſe of antient patrimony was built. Mr. Ver- 
non had a ſon, who was educated at Weſtminſter ſchool, and who was con- 


temporary with Mr. Murray. An early friendſhip between thoſe college- 
youths was foſtered by the father, who conceiyed that it could not fail to be 
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IV. On Mr. Murray's marriage with one of the daughters of 
the earl of Winchelſca, the acquiſitions of fortune and family- 
connections were ſplendid and permanent. 

Laſtly. Mr. Murray's ſhining abilities were diſplayed in all 
the viciſſitudes of argument and debate. He might truly ſay, - 
_ with his friend and favorite Tully, with a little variation, Non 
nog nat! ' ſumns ; partem leges, partem prafidium, partem patria, ſibi 
vindicant. Lord chancellor Hardwicke in the Court of Chancery 
claimed (and could bear ample teſtimony to) many hours of 

exertion, on the part of Mr. Murray, in the morning. The 
cCouncil- chamber, or the bar of the Houſe of Lords, put in their 
irreſiſtible claim to ſtill greater exertions about noon; and though 
laſt, not leaſt in his eſteem, if we may form a judgement from 
many excellent ſpeeches made in the houſe, of commons; he 
entered the liſts with the greateſt of all rivals, Mr. Pitt; who, 
with a degree of candour worthy of himſelf, admitted that he 
generally found | in Mr. Murray a fair, open, and formidable rival. 

Can any tribute of applauſe be more animated than that which 
flowed from lord Chatham, on a great occaſion in the houſe of 
lords, when, in anſwer to lord Mansfield, he id, My lords, I 
muſt beg the indulgence of the houſe; neither will my health 
permit me, nor do I pretend to be qualified to follow that noble 8 
tord through the whole of his argument. No man is better ac- 
quainted with his abilities and learning, nor has a greater reſpect 
for them than I have. I have had the pleaſure of fitting with 


— 


— ——— 
* : : 


of mutual benefit to each of the tyros. When Providence was 1 to 
diflolve the bond of amity, and leave Mr. Vernon childleſs, he ſeems to 
have formed the reſolution of adopting the faſt friend of his fon. To adduce 
proof; in the year 1738, and on the very intereſting occaſion of the marriage 
of Mr. Murray with the daughter of a noble earl, familiar letters from Mr. 
Vernon fully evince, that his great regard for Mr. Murray was deeply riveted, 


and that, by adoption, he conſidered himſelf as 8 Forward on that 
happy ocenſion in the place of a parent. 


him 
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him in the other houſe, and always liſtened to him with attention. 
1 have not now loſt a word of what he ſaid, nor did I ever.” 


In the ſame houſe, and on another great occaſion, lord Chat- 
ham having quoted lord Somers, and lord chief juſtice Holt, in 
ſupport of his law, and having drawn their characters in {plendid 
colours, turning to lord Mansfield with a truly dignified geſture, 
«© I vow to God, [ think the noble lord equals them both in abili- 


ties ! Uk 


In the adminiſtration of the late duke of N ewcaſtle: and his 


brother Mr. Pelham, the life of the earl of Mansfield was that 


of a moſt able advocate and an active ſtateſman, Who aſſiſted 


thoſe miniſters in the great work of balancing parties, and com- 
bating the very powerful oppoſition to their adminiſtration. 


By a ſteady attachment to his principles and his party, he 


obtained, and juſtly merited, all the praiſe that is due to conſiſt- 
ency. Many pages might, with great facility, be filled with 
fine ſpeeches aſcribed to the honorable Mr. Murray. But when 
it is conſidered, that many of thoſe ſpeeches were made either in 
ſupport of treaties with, or aſſiſtance to be given by this country 
to foreign powers, and on other local and particular ſubjects, 
which by length of time are become leſs intereſting , however 
applauded at the time at which they were delivered ; it is need- 
leſs to repeat them here. It will be ſufficient to preſent the rea- 
„ Ger with a few ſelect ſpeeches delivered by him when his ma— 
; jeſty s ſolicitor general, and when, in his more dignified. ſitua- 
tion of a peer of the realm, he enjoyed the moſt commanding 
influence. Alas! all his lordſhip's s own records of himſelf; all 


his manuſcripts, notes, and Papers, were deſtroyed 1 in the horr id 


riots of 1789. 


His language was impelled by the we ight and dignity of the 


ſubject which he diſcuſſed. He ſpoke from his feelings; and his 
| fine tone of voice, which gave him the appellation of the ſilver— 
tongued Murray, roſe in due proportion, as he was warmed with 


the 
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the ſubje&, all appeared to be in perfect uniſon. Ile was in de- 
bate lively and copious, perſpicuous without conſtraint, melli— 
fluous without exuberance, and convincing without oftentation ! 
His mind was vigorous in an Uncommon degree; and ſo reten- 
tive was his memory, that, at any diſtance of time, he would re- 
neat any arguments or anecdotes he had heard, with all their 
combinations of circumſtances, to the aſtoniſhment of ſtrangers, 
and to the great admiration and entertainment of his friends. 
Nature Fad endowed him with molt ſingular powers of com- 
prehenſion. Theſe, aided by the moſt extenſive reading, and the 
ſtudy of the moſt celebrated authors, made him ever capable of 
illuminating the darkeſt ſubjects. Rarely do irreſiſtible powers of 
conviction and pleaſing manners unite in one perſon. > 
But, while elegance of language and forge of ſentiment have 
charms to pleaſe, the remembrance of the earl of Mansfield's 
natural and acquired endowments cannot fail to ſecure univer— 
fal admiration. What inexpreſſible delight was it to participate 
the pleaſantry and eaſe of his converſation, in thoſe convivial 
hours, where true greatneſs 1 js exhibited to our view without re- : 
ſerve, where the genuine effuſions of a well-informed mind are 
conſpicuous without deſign, and where elegance and ſimplicity 
unite, without affectation to form a finiſhed character ! Mr. 
Murray, if the alluſion may be pardoned, Was, «s when unadorned, 
adorned the moſt.” = 
In private diſcourſe at his table, he would enliven and enter- 
tain his gueſts with the pureſt. attic wit, and thus improve the 
flavor of the choiceſt wines. 1 one time, curious hiſtorical 
facts engaged their attention; at another, anecdotes of the moſt 
celebrated men were related by him with engaging eaſe and 
uncommon accuracy. 
To endowments naturally gent, de added, with ſolieitude 
and uncommon ſucceſs, the refinement of improvement by ſtu- 
dying the beſt compoſitions. He not only knew how to polith the 
diamond, but alſo to enhance the value by a judicious diſplay of 


its Juſtre, Vet, although he was induſtrious to excel others, no 


one 
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one was a greater admirer of excellence in other men. He left, 
to minds leis enlarged than his, the invidious purſuit, the pain 
of damping or depreſſing riſing genius. The heart-felt pleaſure 
was his, of Gang every Fair ag to conter on dawning ge- 
nius his friendly countenance, advice, and ſupport ! 

He was an excellent judge of men and things. Rarly i in life he 
was ſuſceptible of the paſſion of friendſhip, and ſeemed to think 
its laws were ſacred and inviolable. Some of his familiar let- 


ters, to his friends in the profeſſion of the law, have been pre- 
ſerved, which do honor to his heart; and which in elegance 
and caſe are not inferior to the letters of Pliny. 


In his eloquence at the bar and on the bench, we view the 
perfect image of a mind that was naturally clear and ſulcep- 
tile of the fineſt impreſſions, of a mind that was conſiderably im- 
proved by making the grcat Roman orator, Cicero, his great 


EXE mple and his theme. 


His imagination was 10 fruitful and lively as to profit by the 
leaſt hint. He had the felicity of adorning and enriching 
every ſubject he diſcuſſed; and, as it were, from dying embers 


to raiſe a pure flame. Yet, in his judicial capacity, if the bril- 


liancy of his imagination, and the quickneſs and perſpicuity of 


his conceptions, ſecured the applauſe of a conliderable part of. 


the audience, the ſoundneſs of his judgement was ſure to cap- 
tivate the reſt. A judgement like his, which was naturally 


good, ripened carly into exquiſite ſenſibility and diſtinguiſhing 
ſagacity. In this inſtance, he verified the juſtneſs of Dr. John- 
ſon's opinion, that it 1s ridiculous to oppoſe judgement to imagi- 
nation, ſince it does not appear that men have neceſſaril) leis 


of one, as they have more of the other. _ as 
In fine, the clearneſs of his head enabled him to ſolve 


and ſurmount the molt difficult and ſubtle points of law ; to 


develope the mazy labyrinths of pleading, as it were by intuition 


(lince the ſcience of pleading had not engaged Eis carly atten- 


tion, or formed a.part of his ſtudies) ; and the perſpicuous man- 


ner in Which he exprefled his ent never failed to ſatisfy 
4 . e and 
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and convince all parties. He very rarely had the facility of 
his flowing periods interrupted by hoarſeneſs, or impeded by 
thirſt. After having waited for his regular meal, through the 
preſs of much and tedious buſineſs, to a late hour in the even- 
ing, he has repeatedly ſaid, that he never knew what it was 
to be thirſty, or faint with hunger. 
Thus the imagination of this Hetirious man fond i to be ever 


on the w ing, ever ſoaring, yet never ſenſible of fatigue, the 


uſual concomitant of great exertions. 
To promote ſubſtantial juſtice was his great and conſtant la- 
bour: the code of commercial laws, which he confeſſedly eſta- 


bliſhed on this ſolid principle, ſhed its happy influence far and 
wide, His own reſearches and approved adjudications, like a 


polar ſtar, guided his matured judgement ; enabled him to me- 


liorate thoſe laws, in the ſtudy of which he had ſpent his early 
life; and 1 in the diſcuſſion and illuſtration of which he had, ſo 
early as in 1742, diſplayed ſo much acumen, ability, quickneſs, 


and pre- eminence, as to be deemed the ſhining ornament of the 
Court of Chancery. _ 


In 1743, 


On a motion in he. houſe. of commons to Ace "tits 


majeſty, that he would be pleaſed to give directions for the diſ. 
miſſion of the Hanoverian troops, the honorable. Mr. Murray, 


his majeſty” s ſolicitor general, was called up in defence of the 
Prer "ogative of the crown. 


The motion now under our conſide ration is of ſuch. a new and extra- 
ordinary nature, and ſuch a direct attack upon the prerogative of the 
crown; that I ſhould think myſelf very little deſerving of the honor his 
majeſty has been pleaſed to confer upon me, if I fat ſtill, and heard ſuch a 

motion made without ſaying any thing againſt it. Every gentleman, who 
has the honor to be a member of this houſe, and views the queſtion in the 
ſame light I do, is in duty bound to give his vote againſt it; but, from the 
poſt I hold under the crown, I think myſelf obliged to give my reaſons 
againſt the motion, as well as my negative to the queſtion, By our conſti- 
tution, fir, the crown has its Powers and pero pen, as well as the people 


their 
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throw of our happy conſtitutien; and no violent attack has ever yet been 


made upon the former, but what ended in the deſtruction of the latter; 


therefore, as members of this houſe, and as guardians of the liberties of the 


people, we are obliged to protect the prerogatives of the crown, and to be 
careful never to make any encroachment upon them. Among the preroga- 


tives of the crown, one of the chief 1s, that the king has not only the ſole 
power of declaring war, but the ſole command and direction of its proſecu- 


tion. He alone is to judge and determine how and in what manner; with 


what forces, and what ſort of forces, tlie war is to be carried on; how our 


armies are to march, or our ſquadrons to fail; and when they are to attack, 


or when Keep upon the defenſive. All this, 1 fay the king has, by his pre- 
rogative, the ſole direction of; but, if this motion ſhould. be agreed to, I 


ſhould not be at all ſurprized to ſee a venerable member of this houſe, who 


perhaps never was out of the iſland, nor ever ſaw an army or a ſquadron in 


his life, riſing up, and gravely moving to addreſs his majeſty, to order his 
army, or his ſquadron, to engage the enemy, without knowing any thing of 
the ſituation or circumſtances of either. 
Gentlemen may ſmile, fir, at this inference ; but 1 muſt think chat ſuch 
a motion would be full as reaſonable as tlie preſent motion. As we know no- 
thing of the preſent circumſtances or views of any one court in Europe, 
except what we have learned from common newſpapers, which is a ſort of 
knowledge that is not I am ſure to be depended on; it is impoſſible for us to 
judge what is the beſt method for giving effectual aſſiſtance to the qucen of 
Hungary; and, if it can be ſuppoſed that our aſſiſting her with our money 
and our navy will be any way effectual, ſurely our aſſiſting her with our 
troops, as well as our money and our navy, will be more effectual. THe --; 
beſt and moſt certain way of judging in this caſe for us, is to judge by the 
| effects, and from them, if we form a Judgement, we muſt conclude, that 
his majeſty has choſen the beſt method for giving her aſſiſtance. Let us con- 
ſider the circumſtances of Europe, when our miniſters firſt reſolved to ſend 
our troops to Flanders, and compare them with the preſent : if we do, muſt 
ue not acknowledge, that a happy change has been brought about in that 
| ſhort period of time? I know it may be, and has been, ſaid, that this change 
has been brought about by the bravery of the queen of Hungary's troops, 


and the bad conduct of the French generals ; but, in all political events, it 


15 eaſy to align other reaſons befides the true one, I ſhall readily acknow- 
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ledge the bravery of the queen of Hungary's troops, and the fidelity of her 
ſubjects ; but they muſt have been overwhelmed by numbers, if Pruſſia and 


Saxony had not been brought off from the French alliance ; and thought 


this did not happen till ſome time after we began to fend our troops to 
Flanders, yet it is hip bly probable that our reſolving upon that meaſure 
nad an effect upon the counſels of both theſe princes ; for from that mea- 
ſure they perceived, that this nation had then begun, and was reſolved to act 


vigorouſly, and with all its force, ſor the ſupport of the queen of Hun- 


gary, which would render the ſucceſs of the ſchemes, they had then in view, 

much more precarious ; and, at the ſame time, it left them more at liberty 
to ſhew their reſentment. upon the ill treatment they had met with, or might 
meet. with, from France. It may therefore be reaſonably ſuppoſed, that 


this defection, which I look upon as the ra of the queen of IIungary's 3 


triumplis, was chiefly owing to our refolvi: ing to ſend a body of our troops to 
Fland ers. 


Eut it is very wel know n, that Pater had then above one hundred thou- 


ſand regular troops on foot, beſides thoſe employ ed in Germany. If that 


| * 


Court had thought themſelves in no danger at home, what could have hin- 


dered them from pouring in their whole army into Germany, which, with 


the emperor's forces and the armies they had there before, would have 


formed ſuch a numerous and powerful army as the queen of Hungary, with _ 
all her forces, could not have withſtood ? This they might certainly have 


done; this they would probably have done; but our ſending our troops to 


anders made the court of France apprehend an attack at home, which 
made it dangerous for them to ſend their diſciplined troops out of the 
Lingdor n. .*Tis true; we could not without the Dutch propoſe to form aur 
army of above fifty thouſand men in Flanders; but tlie French court could 5 
not be certain that the Dutch would not ſuddenly reſolve to join us; and if 
1 
; 


they rad, as their troops were all in the neighbourhood, they might, in a 
lee Gays, have joined our army with fifty thouſand men, which would have 


made the allicd army one hundred thouſand ; and this would have been 
equal to any army the French could have brought againſt us. oY 

Beſides this, fir, the French neither did nor could KNOW where we. de- 
ligne to begin the attack. We might have begun it upon Dunkirk ; we 
might have begun it upon the fide of Lorrain, which borders upon the 
queen of Hungary's province of Luxemburgh ; and as theſe two countries 


are very diſtant the one from the other, as the French troops muſt make a 


great 


"Ho 
"OE 
Gp 
* * 
1 
2 
Ser 
os 
LETS 


; 1 
8 
. 


* Ek. 

7 . . % i b 1 
. 

Tun ROY, . 
n 7 EO lj? 


3 4 3 8 *. SY * Ss docs 
e N ö ee e 


WILLIAM EARL OF MANSPII LD 59 


ak Ar 14 x 7 fA | A N * winks 12 _— *4J7 BEOS 0 PRIN {+ TY. EYE Oy 1. N 
eat Gel FOUL ft! IC Uſt An ; et 0 L11 1141 11118, 110111 Ol ei Tee 


. 
— 


i . | 5 1 ö 5 REP N 1 ARE EE 1 c 
troops 1 both, as u el? as . their las trontier hatween te two, m rde 


to be ready to defend themſelves Wasbek we ſhould begin the attack. In 
theſe circumſtances, even an art ny of fifty-thouſand men mutt oblige then 
to Keep. near double that number upon melt frofftier; and the uncertaintz 
they were in with regard to tlie Dutch, who had refolved upon u third aug: 
mentation of their troops, about tlie lame time that we reſo Lved upon 1ena- 
ing a body of ours to Flanders, could not but make it nece Mar y for tlie 
French to keep above one hundred thou! 11 men upon that exrentive fro: 


tier, which was in danger of being attacked by tlic allic d ar! my. Thereto! * 


* 
\%. 


it muft be ack! nowledged, that our. beginning to form an army in F lancle 


in the year 1742, diſabled the French from lending the necetiary reinfore 


ments into Germany; and this enabled the queen of IIungary to make . 


5 aclvantages of the retreat of the Pruſhan and Saxon troops, which would 


otherwiſe have been prevented by the arrival of new and numerous French 
armies. > 3 
As the Dutch continued obſtinate in their paciſic ſentiments, as there 


were no hopes of bringing them off from their beloy ed neut rality, the de- 


ſign of making an attack upon Þ rance, by the way of Flanders, was laid aſide; 


and it was reſolved to employ our army there in afliſting to drive the French 
| troops entirely out of Germany, that ſo the emperor, being left deſtitute of 
all ſupport, might the more eafily be induced to agree to ſuch terms as 
would eſtabliſh, upon a firm baſis, the tranquillity of his nativ C country „and 
the balance of power in Europe. For this purpoſe our troops began to 
march from Flanders towards Germany early ! in the ſpring ; and their march 
had ſuch an effect, that Germany 1 1s now entirely free from F rench troops; 


7 


the queen of Hungary is in poſſeſſion of the emperor's 5 hereditary countries 


theſe are the effects of the method his maaſty has choſen for aſſiſting the : 


queen of Hungary ; and, upon the fide of Italy, the effects are equally | 
happy. There, indeed, our navy has been of great uſe to us ; but by our 


navy alone theſe effects could not have been produced; for if we had not, 
by tending our troops to Flanders, raiſed apprehentions in the French of 
having their own frontier attacked, they would probably have ſent ſuch a 


anſiderable Body of the troops to the aſſiſtance of the Spaniards in Sav oy 


EY „% 0 


and the French, inſtead of being the invaders of other people's territories, . 
are now hardly able to defend their own. Upon the ſide of Germany, rs 
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as might have enabled them to force their way into Italy, and, perhaps, to 


compel the king of Sardinia to ſubmit to their terms; but by our raiſing 


theſe apprehenfions in the French, and thereby diſabling them from ſending 


any reinforcement to the Spaniards, the latter have been obliged to remain 
in Savoy; the king of Sardinia remains firm to his alliance with the queen 
of Hungary; the duke of Modena has been ftripped of his dutchy ; and | 
the king of the Two Sicilies has been obliged to withdraw his troops from 
that army of the Spaniards, which, by the neglect or pufillanimity of a former 


miniſter, was allowed to be tranſported by ſea to Italy. 


Thus, fir, we ſee, that upon every fide the moſt happy effects have been 
produced by the method his majeſty has choſen for aſſiſting the queen of 
Hungary; and from thence, J think, I have reaſon to conclude, that it is 
the beſt method his majeſty could have choſen, and that it ought not to be 


altered, unleſs ſome new and extraordinary event ſhould make an alteration 


very apparently neceſſary. If then it be neceſſary to afſiſt the queen of 
Hungary with troops, as well as with our money and our navy; I hope it 
will not be ſaid, that we can affiſt her effectually with our own troops alone, 

and without taking any foreign troops into our pay; for, if this ſhould be re- 


ſolved on, it would be neceſſary to increaſe our national land- forces, to 


double or treble what we have at preſent on foot; and no one, believe, 
will ſay that this will be conſiſtent, either with the preſervation of our con- 
ſtitution, or the preſervation of our trade. From hence I muſt conclude, | 
that, in order to aſſiſt the queen of Hungary effectually, and in that manner 
which has already produced ſo happy effects, we muſt have foreign troops 
in our pay; and till it is made plain to me that we can have the fame num 
ber of foreign troops from ſome other potentate, and at as cheap a rate as 
we have this body of Hanoverians, I muſt be againſt the preſent motion; 
and ſhould, till then, be againſt it, even ſuppoſing J were to be convinced 
of its being perfectly agree ab! e to our conſtitution. As to the inſinuations 
that have been thrown out in this houſe, and induſtriouſly ſpread without 
doors, of the cowardice of the Hanoverian troops, of their diſobeying the 
orders of our generals, and of the jealouſies and heart-burnings that have 
ariſen between them and our Britiſh troops, I have made all the inquiry I 
could into the truth of theſe inſinuations; and I find, they proceed entirely 
tzom thoſe jealouſies and animoſities that naturally ariſe, and always do ariſe, 
between troops of different nations, when united in the ſame army. Thoſe 
inſtances of cowardice, which I have heard mentioned, ſeem all to me to 
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be inſtances rather of a ſtrict diſcipline than of any cowardice; and, by all 
tlie accounts I have been able to collect, the Hanoverian troops ſcem to 1 
to be ſo much under diſcipline, and ſo much maſters of it, that no danger, 


no nor even ſucceſs itſelf, can make them neglect it, or break through it; 
which, according to the opinion of all the old officers I have converſed 


with, is of greater uſe in an army, and more ſerviccable in the day of battle, 
than a raſh forwardneſs and ungovernable impetuoſity. If there was any 


ſecming neglect of the orders of our generals, I am convinced it proceeded 


from ſome miſtake, either in thoſe that delivered, or thoſe that received, 
the orders, and not from any wilful diſobedience ; and the diſputes that aroſe 


between the Britiſh and Hanoverian troops were either about quarters, fo- 


rage, proviſions, or in relation to the courage of the two nations, which are 
diſputes that never fail to ariſe between the troops of different nations, and 


often do ariſe between the ſoldiers of different regiments ; but theſe diſputes 
; may eafily be prevented from riſing to any height, by a prudent conduct in | 
the officers, eſpecially the general in chief, and are rather of a good than a 
bad conſequence 1 in a day of battle, becauſe they raiſe an emulation in the 
different corps, which contributes to the good behaviour of both. As to 
the partiality which, it is pretended, was ſhewn to the Hanoverian troops, £ 
I never could find the leaſt ground for the infinuation; for, if they were ever 
_ furniſhed with greater plenty, or a better ſort of proviſions or forage, by all 
the enquiries I have been able to make, it ſeems to have proceeded from 
their commiſſaries and proveditors being better acquainted with the country, 
and more maſters of the language, perhaps more maſters of their buſineſs 
too, than thoſe that were employed as commiſſaries and proveditors for the 
Britiſh troops. From all which I hope it will appear, fir, that this body of 
Hanoverian troops may be as uſeful to us, and as ſerviceable to the common 
cauſe, as any equal number of foreign troops we can take into our pay; and, 
if this be ſo, I can ſee no reaſon for our diſmiſſing them, as long as we 
have occaſion for keeping any foreign troops in our pay; at leaſt we ought 
not to diſmiſs them, much leſs ought we to adviſe his majeſty to diſmiſs 
them, unleſs we were ſure of being able to ſupply their place by an equal | 
number of ſome other foreign troops, which, I believe, no gentleman in 
this houſe can pretend to be ſure of. 


Whether this houſe ought, in any caſe, to offer their advice to their ſove- 


reign, is a queſtion, fir, that, from the nature of our conſtitution, might 
admit of ſome diſpute ; becauſe it 1s s very certain, that this houſe was not de- 


ſigned, 
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fogned, by its original inſtitution, to adviſe, but to conſent, as appears from 
the very words of the writ, the ancient form of which is ſtill preſerved. 
However, the practice has been ſo frequent for a century paſt, that we ſeem 
to be in poſlefiion, and therefore I ſhall not diſpute our right; but we 
ought never to make uſe of it, except in cafes where we have a full infor- 
mation, and are perfectly maiters of the affair in which we offer our advice, 
which is not, I am fure, the cafe at preſent. We neither have nor can 
have a full information of all the Circ umſtances of the affair to v. nich this 
motion relates; and to offer our advice in any ſuch cale is the moſt certain 
way we can take to give his majeſty, as well as the public, a mean and 
contemptible opinion both of our judgement and diſcretion, which would 
derogate from the influence our adv ice ought to have in caſes where we have 
a full information, and can be no way accuſed of acting a pragmatical part. 
If the meaſures purſued by our adminiſtration had been attended with 
bad ſuccels and ſignal misfortunes, cither to ourſelves or our allies, this 
houſe would then have had ſome reaton to enquire into the conduct of our 
miniſters, and to call for all papers, and other evidence, that. might any 


way contribute towards giving us a full infight into the whole of their con- 


duct; and if we found that our misfortunes, or the misfortune of our allies, 
had been owing to the wrong meaſures purſued by them, we might then 


with ſome decency adviſe our ſovereign to alter his meaſures as well as his 


munſters. But when our meatures hay © been attended with unexpected ſuc- 
ceſs, we can have no reaſon for any enquiry, and much leſs can we have a 
reaſon for adviſing his. majeſty to alter his meaſures : but thoſe meaſures, it 


ſeems, have been all ſecretly calculated, and ſtill are ſecretly calculated, for 
the benefit of the electorate of Hanover. I confeſs, ſir, I am not a poli- 


tician deep enouch to dive into the minds of m en, and to diſcover thoſe 


hidden motives which appear neither from their words nor actions. It is 


apparent from the effects, that our meaſures have contribnted greatly to the 
lucceſs of the common cauſe; I mean, the bon of the queen of Hun- 
gary, and the ſecurity of the balance of Power ; and if the electorate of 
Hanover had reaped, or may reap, any advantage by {uch meaſures, it would 


be invidious to grudge it that ady antage. The effects have ſhewn, that our 


taking foreign troops into our pay has been of great ſervice to the common 


cauſe: and, if the electorate has thereby reaped the advantage of getting a 
body of its troops maintained by us, we ought not to grudge it, or repine 
At it; for it has been no loſs to us, but rather an advantage, becauſe, if 


we had not had the Hanoy erian troops in our pay, we muſt. have had an 
5 „ equal 


becauſe of the connection between Hanover a 
its being ſo nuch the intereſt of England to 8 the power of the latter, 
3s a balance againſt the power of the former. 
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equal number of the troops of ſome other prince or ſtute, and muſt have 
paid for them; for to any other prince or ſtate we muſt have paid a yearly 
fublidy, beſides maintaining his troops, and ruſt, perhaps, rave a0 ed 19 
pay that ſubſitly for u certain number of years, even though we ſhould have 
had no occaſion ſor his troops during the gre: tt part of that time Again, 
fir, ſuppoſe the elestorate of Hanover ſhould get ſome neiglibouring terri— 
tory added to it by the next treaty of peace, would that be any loſs or any 
diſadvantage to this nation ? Could it derogate in any manner of way from 
the chief end we have in view, which is that of. ſupporting the Joufe of 
Auſtria, and thereby preſerving a balance of power in Europe ? Would it 


be right in us to repine at the additional territory which tie king of Sar- 


dinia is to have for ſupporting the common caute ? Would it be ri lit in us 
to fay, that he acquires that additional territory at the expence of this na- 


tion, becauſe we pay him a yearly ſubſidy for enabling him to ſupport the 
common cauſe ? The abſurdity of ſuch a reaſoning is apparent; and yet 


We have more rea On to repine > at the additional territory the kin g Of Sar 


dinia is to acquire than at Hanover's acquiring any ad: ditional territory by 


the event of the preſent war; becauſe the territory, which is to be added to 


the king of Sardinia's dominions, is to be taken from thoſe of the queen of 


Hungary; coniequently the encreaſe of power he thereby acquires is a di- 


minution of the power of the Ho! uſe of Auſtria, and is the more dangerous, 


becauſe his whole weight may upon the next emergency be thrown into that 


ſcale, winch we think is already too heav 7 whereas we cannot ſuppoſe that 


the electorate of Hanover will defire any part of? the queen of Hungary's 


dominions : whatever that electorate may acquire by the event of the war, 


it can be no diminution of the power of the Houfe of Auftria ; and though, 


164 24 


irom late CXPCTICRCE, we may fu mm ect that the weight of the king of Sar- 


dinia may, upon ſome future occaſion, be thrown into the French 5 we 
cannot ſuſpect that the weight of 1 Hanover will ever be thrown into the 


ſcale of the IIouſe of Bourbon againſt the ſcale of the Houſe of Auſtria, 
1 
(Cl 


1» th : 1 
England; and be :Cautc of 


Jo inſinuate, fir, that the war is now continued, and this nation put to 


46k! 4 


the expence of ſupporting it, for no other reaſon, but to compel France 


and the emperor to conſent to the making ſome addition to the territories of 
Hanover, is an inſinuation of a moſt dangerous nature with reſpect to. our 
preſent happy eſtabliſhment, becauſe it tends to wean the affections of the 


people, 
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people, not only from their preſent ſovereign, but from the Proteſtant ſuc- 


ceſſion in the Hanover line. Such an inſinuation, when made without the 
moſt ſolid grounds, can proceed from nothing but a Republican or a Jaco- 
bitith ſpirit, which are equally dangerous to our preſent happy conſtitution ; 


and equally, in my OPINION, tend to the eſtabliſhment of a tyrannical and 
abſolute government; therefore, I was ſurprized to hear any ſuch infinua- 


tions made 1 in this houſe by gentlemen, who, as yet, have ſhewn no authen- 
tic fact, or paper, for ſupporting what they have thus boldly inſinuated. 
As for my own part, fir, I do not pretend to be, nor is it my buſineſs to 


deſire to be, in the ſecrets of the cabinet, eſpecially with regard to foreign 
affairs ; but from the nature of things, and from all the public accounts we 


have, particularly thoſe that have been publiſhed by the authority of the 


court of Vienna, it is to me apparent, that the war 1s continued for no other 
reaſon but to force the emperor and France to conſent to ſuch terms of 
peace as may reſtore the tranquillity of Europe, and ſecure the queen of 
Hungary, and conſequently the balance of power, from a ſudden and im- 


mediate attack from the ſame quarter. When the French found the flower 


of the army ſhut up in the city of Prague, almoſt without any practicable 
means of eſcaping, and when the emperor found himſelf ſtripped of his he- 
reditary dominions, they might perhaps offer an armiſtice to the queen of 
Hungary; but the terms upon which they offered it was a plain indication, 
that they thereby meant only to get their army out of Prague, and the em- 
peror's hereditary countries reſtored, in order to have a little breathing-time, 
and an opportunity of renewing the attack with more vigour and better con- 
duct. This, 1 fay, appeared to be their only aim; and this, I am per- 
ſuaded, will be the only aim of any terms they may hereafter Propoſe, un- 
leſs they are compelled, by a vigorous and ſucceſsful attack "won: France 
itſelf, to abandon their preſent ambitious projects. ; 
This, fir, is all, I believe, our miniſters have at preſent in view by the 
continuance of the war, or by keeping the Hanoverian troops in the pay of 
Great Britain; for I never heard it ſo much as pretended by any of our mi- 
niſters, or by any friend of theirs, that they had now formed a ſcheme for 
making conqueſts upon France, and giving them to the queen of Hungary, 
by way of equivalent for what ſhe has yielded to Ruſſia, Saxony, and Sar- 
_ .dinia; and, as I do not believe they ever yet formed ſuch a ſcheme; I cannot 
believe they ever encouraged the queen of Hungary to hope that they would 
enter into any ſuch ſcheme, much leſs that they would agree to have it car- 
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ried into execution at the ſole expence of this nation. What time, and the 
fate of war, may bring forth, I do not know; but J am convinced, I ſay, that 
neither our miniſters, nor the miniſtry of the queen of Hungary, have ever 
yet thought of ſuch a ſcheme ; and if France, by an obſtinate adherence to 
her ambitious views, Mould draw the war into her own e and that 
war ſhould be attended with extraordin: ary ſucceſs, ſo as to make the ſucce 

of ſuch a ſcheme not only practicable but eaſy, I hope no true En, ms 
would be againſt our putting ourſelves to a little additional MOORE „in order 
to have ſuch a ſcheme carried into execution; for it is certainly the intereſt 
of this nation to have the power of the houſe of Bourbon Ain iel, as well 
as that of the houſe of Auſtria increaſed ; and, if in this ſucceſsſul ſcramble 


the electorate of Hanover ſhould come in for any additional territory, it 


would be moſt invidious in this nation to grudge 1t that advantage ; becauſe 


it is what that electorate highly deſerves, both at our hands and thoſe of the 
queen of Hungary; for the elector of Hanover declared in her favour, when 


none of the other princes of the empire durſt venture to do fo; and he lent 
troops to this nation when, I believe, it was impoſſible for us to have troops, 
upon whatever confideration, from any other potentate in Europe. 

Having thus ſhewn, Sir, that the advice now propoſed to be given would 
be in itſelf wrong, as well as a direct encroachment upon one of the moſt efſen- 


Hal prerogatiy es of the crown; and having thus done what I think my duty 5 
both as a member of this houſe, and as a ſervant to his majeſty ; I ſhall add no 


more till it comes to the queſtion, to Wich I ſhall molt. heartily anſwer” 


1746. 
In the year r 1946 the trial of the rebel- lords commenced. Here 
the eloquence of his Majeſty's ſolicitor- general was ſo conſpicuous, 


and fo generally admired, as to arreſt the attention of ſenators, 
and to raiſe the nigh zeſt degree of f expectation in the minds of th 0 
audience. mes 5 1 


The proceedings 1 in the Mont of Peers upon the indiament 


againſt William earl of Kilmarnock, George earl of Cromertie, 


and Arthur lord Balmerino, for high treaſon, in levying war 


againſt his Majeſty, began on Monday the 28th day of July, and 


continued on Wedneſday the zoth of July , and Tueſday the 1ſt of 
Auguſt, 1 746. 


1 e 
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It is well known that the earls of Kilmarnock and Cromertie 
pleaded guilty. 
Lord Balmerino, on his being arraigned, wiſhed to be ſatisfied, 
before he pleaded to the indictment, whether, if there were any 
fault in the form of the indictment, or if it was ſo faulty that no 
judgement could be given upon it, he could be indicted again. 


The lord high ſteward anſwered : 

If your lordſhip has any objection to take to the indictment, for miſ- 
writing, miſ-ſpelling, or any ie of that nature, now 15 your proper 
time to offer ſuch exceptions.” 


Lord Balmerino, ** My lords, I am indicted by the title of Lord Balme- 
Tino of the city of Carliſle; and I am ſure that is no title belonging to me. 
And ] am indicted for being at the taking of his Majeſty's city and caſtle on 
the 11th of November; and I can prove, that at that time I was not within 
twelve miles of it. Now, my lords, will that be of any uſe to me: py 


The anſwer given by the lord high ſteward was | 


My lord Balmerino, you have made two objections of different nature; 


the firſt of them is to the addition of place given to you in this indictment; 
and the other goes to the fact thereby charged upon you. As to the firſt, I. 


muſt inform your lordſhip, that the words, late of the city of Carliſle in the | 


county of Cumberland, are not made part of your title, but are only an addi- 


tion of place, which the law, for good reaſons, requires to be inſerted by 
way of deſcription of the defendant in all indictments; and it is moſt com- 
monly taken from that place where the crime is by ſuch indictment charged 


to have been committed. As to your other objection, it relates to the att 


alledged in the indictment, and will depend upon the evidence, which cannot - 
be entered into til your lordſhip has pleaded.” 


In a few minutes, and after ſome farther explanation as to the 
proper time of making uſe of the objection, lord Balmerino 
_ pleaded, Not guilty. The trial was proceeded in; and Sir Richard 
| Lloyd, counſel for the King, Mr. Sergeant Skinner, the King's 
ſergeant, and ir e Ry "es tus Wy s attorney-general, 


having 
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having all ſpoken in the courſe of the firſt day, his Majeſty's ſo- 


licitor-general, roſe in his turn, but no ſooner had he uttered 
the introductory words, ** My lords,“ than lord Balmerino ad- 


dreſſed himſelf to their lordſhips, obſerving, that he was ſatisfied 


he was miſtaken, and aſked their eden pardon for taking up 


ſo much of their time. 


The ſolicitor-general's conciſe and calm addreſs on this unex- 


pected occaſion ought to be given in his own words: 


„My Lords, 5 
I was going to have ſaid, I did not apprehend it neceſſary 


for me to ſpeak upon this from any difficulty in the objection ; but as the 


anſwer to the objection depended not upon natural but. upon legal 
reaſoning, and eſtabliſhed forms ; and as the noble lord had choſen not to 
have the aſſiſtance of counſel, in ſtating and enforcing his objection ; I 


would, for his ſatisfaction, have ſaid a word or two, not only to ſhew the 


matter is ſettled by the uniform authority of all our books, and many ad- 


judged caſes ; but to have explained why it has been ſettled, that the treaſon _ 
muſt be laid in the indictment to have been committed on a particular day, 
5 and yet at the trial need not be proved to have been committed on that pre- 
ciſe day. As he has declared himſelf ſatisfied, there is no occaſion to ſay 
any thing.” 


| But public expectation was not again diſappointed in the 
foring following, upon the proceedings in Weſtminſter Hall, in 


the impeachment exhibited by the knights, citizens, and burgeſſes, 


in parliament aſſembled, in the names of themſelves and of all 
the commons of Great Britain, againſt Simon Lord Lovat, for 
high treaſon. Theſe proceedings began on Monday the gth of 
March: and continued on Tueſday the 10th, Wedneſday the 11th, 
Friday the 13th, Monday the 16th, Wedneſday the 18th, and 


Thurſday the 19th, days of March, 1746- -7. 


It may be neceſſary to premiſe, that the managers of the Houſe of 
Conmoni were, from motives of juſtice and humanity, prompted 
_ to counteract a moſt unnatural deſign of lord Lovat, no leſs than 
that of ſacrificing his own ſoa with a view to extenuate his own 
| K. S- guilt. 
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guilt. Lord Coke, a young nobleman of a feeling heart, and 
moſt brilliant parts, though inexperienced in matters of impeach- 
ment, had the honor of being appointed one of the managers on 
this occalion, who cloſed his ſpecch with the tollowing ſentence.2 : 


«My lech, I ſay nothing to aggravate the caſe of tlie priſoner at your 
bar. He is already oppreſſed with misfortunes enough, and it is not in my 
nature, I hope, to add to them; nor ſhould I, my lords, make the follow - 
ing obſervation, did I not think myſelf obliged, in juſtice to an unfortunate 
young man, whom this noble lord has forced into the rebellion. He did 
write a letter, that he was afraid the diſobedient behaviour of His fon would 
bring down his grey hairs with forrow to the grave; and therefore it will 
not appear aſtoniſhing to you, that when he had forgot that tendereſt tie of 
human nature, the love of a father to his child, ſo far as to deſire to ſave the 
wretched remains of a life almoſt worn out, by the deſtruction of his own 
ſon, that he ſhould forget his allegiance to the ſon of a king who ſav ed his 
forfeit life, the remainder of which he has ſince employed in endeavouring 
to overturn and deſtroy his family, and the government eſtabliſhed in him. 
1 ſhall therefore conclude, with my honorable friend, in ſaying, that we are 
ready to make good e our Charge againſt the Priſoner at the Bar. 


In the wWI ritings of Addiſon, Pope, or Johnſon, or in tbe 
Engliſh language, where ſhall we find a more animated, elegant, 
ao encrgetic ſentence than this, which flowed from the tongue 
of a young nobleman, the only hope of the late car! of Lei- 
ceſter? 

Mr. Solicitor-g cncral ſeems to have treaſured up in his breaſt 
this intereſting part of the ſolemn buſineſs until the ſixth day of 
the trial, when he not only diſcharged his duty to the crown in 
| ſumming up, and forcibly ſhewing, how the charges in the in- 
dictment were proved againſt the priſoner at the bar, but alſo 
took this opportunity towards the cloſe of the trial to plead in 
behalf of the ſon of that priſoner, in a moſt graceful, long, and 
animated ſpeech, of which [ ſhall only beg permiſſion to intro- 
duce a few ſentences. 


2 « My 


My Lords, 


„Though the noble lord perſeveres in denying the charge, 


dy et, as he has called no witneſſes, but reſts his defence altogether Upon com- 
plaints, obſervations, and objections to the force and credibility of the eyi- 
dence againſt lum, if I was to follow my own inclination and judgement, I 


ſhould think it unneceſſary to fay any thing upon a matter already luihciently 
underſtood. . 

gut J am told by the opinion of thoſe, whoſe opinion is to me a law, 
that I ſhall not do my duty, nor perform the part afliened me, unleſs I clo! 


(_ 


this ſolemn trial by calling back your lordihips' memory and attention to the 
principal grounds upon which we have proceeded, eſpecially as they have 


now been objected to as inſufficient, and complained of as ſetting an example 
which may be dangerous to innocence hereafter. 

« The gentlemen who manage this proſecution have in the courſe. of it 
meant to do juſtice to their truſt in ſuch a manner, that the noble lord g. 


— 
133 


the bar ſhould feel the weight of truth, but not of his accuſers; and it 


not to aggravate guilt, or to preſs down the load heavier upon him, that f 


am at this time commanded to ſpeak, but to fatisfy your lordſhips now, anc 
the world hereafter, from the nature of the evidence by which this accuſa— 
tion has been ſupported, why no part is att emptec to be anſwered. 

He has put your lordſhips in mind tha it the law requires you, as his judges 
to be his counſel, which is certainly true ; 'and, I am pc rſuaded, 8 


inſeparable from noble minds, has been inge nious to ſuggeſt to your thou! his 


doubts and objections in favour of one ſtanding in that place, who certain!y 


labours under lome infirmities, and is allowed to defend himſelf by no Othe 


tongue than his own. 


. ſcruples have ariſen in the minds of any of your lordſhips, they will 
= un ſtrength from that conſideration ; and the honeſt prejudice you mnſt 
feel from his want of aſſiſtance may be of more e advantage to him, than the 


ableſt afliſtance he could have had. 
5 proper, therefore, it may even be neceſſury, to endeavour to {et 


the whole 1 in ſuch a view as may tend to obviate every poſſibility of doubt. 


„There are but two things for your lordſhips' conſideration upon this 


occaſion: firſt, whether the evidence given is a convincing and legal proof 
of the charge, if it be believed? and next, whether there be any reaſons to 


induce your lordſhips not to believe it? 
The 
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„The only thing in the courſe of this proceeding which has not yet been 


done to ſatisfy your lordſhips with regard to both theſe points is, to apply 
the particular evidence that has been given to the principal overt acts laid in 


the articles of impeachment. 


As this is the only thing which has not yet been done, it is the only 


thing which I ſhall attempt to do. 


There are three kinds or ſpecies of treaſon of which the noble lord at 


the bar ſtands accuſed by the articles. 


«© Compaſling and imagining the death of the king, levying war againſt 


his majeſty within the realm, and correſponding contrary to a late act of 
parliament.” 


The ſolicitor- general having with great perſpicuity diſtributed 


the evidence into three diſtin&t claſſes, ſo as fully to ſupport each 


of the ſeparate charges, proceeded thus: 


cc Sir Everard Fawkener has told your lordſhips, that the noble priſoner 
did not take pains to deny his guilt; that he put the part he had ated upon 


reſentment to the miniſtry for having taken away his company; that he ſaid, 
for the ſake of revenge, he would have joined Kouli Khan, had he come. 

His eſcaping after he was firſt apprehended, the condition and * in 
which he was taken, ſhew, that he thought his only ſafety lay in flight. 


After he was taken, his declarations to thoſe who took him; his conver- 
{ations with Sir Everard Fawkener, well knowing who he was, ſhew an ab- = 
ſolute conviction, that the part he had acted was too notorious to be dit- 


ſembled. 


: © My lords, this being the nature nnd firength of the evidence, upon 
which the caſe now in judgement depends; ; from the precedent which may 
. made upon this occafion, 1 little Lieu to have heard of. danger to in- 


nocence hereafter. 


If this were a doubtful matter, if it were a i meaſuring a, the com- > 
mons had rather the guilty ſhould eſcape than run a riſk of the innocent 


being condemned. When they accuſe, they deſire the perſon accuſed may 


be convicted upon clear, ſatisfactory, and unanſwerable proof, or not at all. 
The noble lord at the bar has complained of many hardſhips. F ew 


are e the trials 1 in which fuch a complaint would be ſo little founded. 


«He 
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5 He had full time to prepare for his defence. At his own requeſt he 


has been indulged with adjournments during the trial. He has had all the 


advantages of aſſiſtance which could be given or connived at. 

6 wiſh the inflexible rule of law, as it ſtill ſtands in proſecutions of this | 
kind, could have allowed him to make his full defence by others. 

„The appearance of a hardſhip would have been removed; but, as this 


_ caſe is circumſtanced, the removing that appearance would have helped the 


proſecution much more than the priſoner. 


I ſpeak it feelingly; I had rather reply to the ableſt advocate, than 2 
what my duty now requires of me. It is painful to the laſt degree to ob- 


ſerve upon any thing which has dropped from himſelf; but ſome notice 
muſt be taken. 


© He has laboured to prove, that no credit ought to be given to the wit- 


neſles againſt him, becauſe many of them are accomplices, and ſpeak from 
the danger of their ſituation. 


I Will allow, that the hopes of life, or the fear of death, may have in- 


duced ſome of them to give evidence upon this occaſion, but not a falſe 
_ evidence. 


„ The ſame hope or Fart 1s a ſecurity againſt that. When the Commons ac- 


= cuſe, and your lordſhips ſit as judges, what expectation can they have, but 
from their ingenuity and veracity? Should they be caught prevaricating, 


ſhould wy be detected i in a falſe accuſation, deſperate were their condition 
indeed. 1 


Rut the noble lord! is miſinformed, when he fays an accomplice ought | 


not to be believed at all till he is pardoned: if ſo, he could not be examined. 
= The utmoſt force of the objection 1 is no more than a circumſtance to weigh 
in the ſcale againſt his credit; but then it muſt be balanced with the matter 
of the evidence, the manner in which it is given, the proof by which it 1s 
i ſupported, and that by which it is contradicted. 


e The matter here is probable and conſiſtent. Nothing of conſequence 


reſts upon a ſingle teſtimony: : they, who ſupport each other, firſt told their 
ſtories ſeparately, have never ſince had an opportunity of conferring, and 
therefore could not. agree in a fiction. One perhaps firſt examined in Lon- 
don, another at Inverneſs, neither knowing what the other had, could, or 


| would, ſay, kept in ſeparate cuſtodies ever lince : : it 18 . they ſhould . 


unite in the lame falſehood. 
0 T he 
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Ihe manner too in which they gave their evidence carried with it a 


! 


monſtrated what he told your lordl! hips : he ſaid, if he had no hopes of 
ercy, he would not have ſpoke at all; for, if he ful itted to be examined, 
10 e muſt ſpeak religiouſly the truth. 

„The viſible agonics and anguiſh of mind under which he labored ; the 
ingenuity with which he anſwered the precite queſtion put to him, without 
ever going a ſyllable beyond it, could not but force belief to all he ſaid; 
and ſhewed he gave the antwer bec auſe it was true, but withed not to have 


given it upon this occaſion. 


„% When he firft diſcovered w hat he knew, he has told your lordſhips, that 


le thought himeſelf in the article of death; and from what he then ſaid he 
never has varied fince. The proof by which their teſtimony is ſupported 


L have already laid together in one view. To contradict them, WINE 18 


offered. 
90 The noble lord ſays, the witneſſes who could clear him are not here, 
though. in the courſe of the trial we heard of his havi ing witneſſes, and What 


they would prove; he has not had time enough to bring them; he complains 1 


of their having been prev ented ; ; as he has not witneſſes enough, he will not 
call any. 

1 Theſe are pretexts; but he let fall the: true reaſon why he has no Wit 
| neſſes. There is no making brick without ſtraw; there is no calling witneſſes 


without facts; there is no making a defence without! innocence; there is no 


anſwering evidence which is true. 


Ile has not ſo much : as s fuggeſted what theſe witneſſes could prove. if - 


they were here. 5 
I will do him the juſtice to believe that, if he could with: mb he 


would not now throw the whole upon the ſtiff-necked, headſtrong diſobe- 
dience of his fon. That unhappy boy is already attainted, and now 8 
actually in cuſtody: though he might have been made tlie ſcape- -goat if 
he were out of reach, yet, in his preſent ſituation, I am ſure the noble lord 
would not defend his own life by loading this unfortunate youth; much leſs 
would he attempt ſuch a kind of defence, contrary to truth; for ſo it muſt 


be if either the priſoner himſelf or our evidence is believed. 
* Would he call witneſſes to prove the letters which have been read to be 


forged? Confider how they are authenticated. To ſome his ſignature ſtill 
remains. He don't controvert its being like his hand, The bodies are 
Re written 


dopree of convir tion. To inſtance in one, the oo Ae of Hugh Frazer 


. © 
y can * . 1 4 h — — = 1 
2 h N a 77 e e ee eee, ky POTTER n N — "A = Gs ns TING 4 
2 - l ; 0 . 8 F 7 5 | 4 - 


3 9 Ti * C 
4 f 2 e 
5 7 k t . 


WILLIAM EARL OF MANSFIELD. 7 


* 
L 


written by Robert Fraſer. A letter, unqueſtionably ſigned and ſent by tle 


noble lord to his royal highneſs the duke, was produced: the body is written 
by the ſame Robert Fraſer. The ſignature to this, and the ſignature Which 
remains to the others, appear manifeſtly of the ſame hand. One of the mott 

material letters is an anſwer to a letter written by his ſon : that too mutt be 


a forgery; yet it was found in his own cuſtody. But intrinſic evidence of 


authenticity is ſtill ſtronger. 

<< If the letters are forged, how come they to give ſome account of the 
aſſociation, and mention the ſame perſons concerned as your lordſhips have 
heard from the general evidence ? 


ce If the general evidence 1 18 a fiction, how could the ſame tory get into 


theſe letters ? 
If Robert F raſer invented the letters, how came Hugh Fraſer and others 


to give the ſame account of the patent and commiſſion which is to be found 
in them? If the patent and commiſſion never were ſeen nor heard of, how 
could they be put into forged letters? But remarks are unneceſſary, where 
the caſe is ſo plain. I have ſaid thus much to ſhew, that the noble lord's 
alleging he wants affiſtance, or has not his witneſſes, may be of more ſer- 
vice to him than any aſſiſtance or witneſſes he could have; and to ſhew, that 
the Commons have not taken upon themſelves this proſecution to lay the 
noble lord at the bar under any diſadvantages in his defence. From the 


witneſſes which have been examined, the caſe muſt appear to your lord ſhips 


ſuch as no advantages could have enabled him to get the better of. 'T here 
are many circumſtances which induced them to ſingle out this proſecution, 
many circumſtances of a public, many of a peculiar nature. I am almoſt 
5 tempted to mention ſome of them; but in part they have occurred to our 
lordſhips in the courſe of the examination; and I refrain, left I ſhould drop g 
any thing that might tend to inflame. Every thing of that ſort has, by every 
body, been carefully avoided upon this occaſion. That Ciceronian eloquence, 
as he calls it, from principles of Juſtice and humanity, has not been uſed 
againſt him. Every gentleman who has ſpoke in this trial has made it a 
rule to himſelf, to urge nothing againſt the priſoner but plain facts and po- 
ſitive evidence, without aggravation. They have addreſſed themſelves to 
your judgement, and not to your paſſions. I dare ſay, your lordſhips have 


obſerved that, though the evidence given conſiſts of a variety of facts, ſome 


more directly affecting the noble lord, others leſs, and ſome perhaps not af- 
fecting him at all, neither 1 in the ſumming up the e nor in what 1 
= „„ , 2 
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now trouble your lordſhips with, has any thing been mentioned as direct 
evidence againſt him which is not ſo. Circumſtances which only tend to 
corroborate have been mentioned in that light; and evidence, which no 
way affects him, has not been repeated or oblerved upon at all. 

My lords, the whole is now before your lordſhips: it is your proy ince to 
make the concluſion which ought t to be drawn from the Pemmiſes. 


Mr. Solicitor-general hay] ing finiſhed ; lord Talbot roſe, ay! ing, 


LY My lords, the abilities of the learned manager, who juſt now ſpoke, 
never appearcd with preater ſplendor than at this very hour, when his 
candour and humanity has been joined to thoſe great abilities which have 

already made him ſo conſpicuous, that I hope one day to ſee him add luſtre 


to the dignity of the firſt civil employment in this nation. My lords, I ob- 


ſerve one thing in the defence of the noble lord at the bar, which, for the 
lake of the managers, for the repreſentatives of Great Britain, and out of 
the regard that I have for their conftituents who ep them, 1 think my- 


ſelf obliged to take notice of. 4 
6 My lords, the noble lord at I bar i 1n 5 defence complains, I "Fe" 1 
very unjuſtly, of the hardſhips he has ſuffered in being deprived of his 

witneſſes; and at the ſame time mentions, that there are witneſſes of indiſ- 
putable credit, who were brought up in order to be witneſſes againſt him, 
but who have not been examined by the managers, for fear they ſhould, on 
their croſs examination, ſupport thoſe facts. 
. My lords, I therefore now deſire, for the honor of the gentlemen Who 
are managers of this proſecution, that the noble lord at the bar may be 
aſked, whether he is now willing to have thoſe witneſſes produced, and to 
have them aſked any queſtions concerning that matter ? * 8 


Mr. Attorney: general. « My lords, what has been . notice of by the 8 
noble lord, and what is defired by him, i is extremely irregular, after the ma- 


nagers have cloſed and ſummed up their evidence, and the noble priſoner = 


had liberty and time given him, in the moſt indulgent manner, to make 
his defence in fuch way as he ſhould be adviſed. He was pleaſed to make a 
| Þpeech to your lordſhips, containing a great variety of facts; but declined 
producing any witneſſes, and, though called upon for that purpoſe, thought 
Proper to acquaint your lordſhips, that he ſhould offer none to ſupport thoſe 
facts which he had alleged: your lordſhips have, upon that declaratign, 
hoop W to proceed to hear the Managers reply. 
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My learned friend on my left hand hath executed that part with great 
zuſtice to the commands of the commons, and all that tenderneſs to the no- 
Ls priſoner which was e with his duty. Z our leraſhips have heard 
and felt the weight of it. 


Mr. Attorney-g general proceeded with great ability, and at 


conſiderable Engi to oppole the admiſſion of witneſſes for the 


purpoſe ſpecified by the noble prifoner after the managers had 


cloſed and ſummed up their evidence; yet, in a point of ſo 
great importance, Mr. Solicitor-general deemed it to be his in- 
al, penhible duty thus to addreſs the lords: 


EY My Lords, | 


ce 


« If they were, how irregular ſoever it may be to a them now, in my 


opinion, and I dare ſay the other managers are of the ſame, I ſhould be for 
conſenting to their being called. We ſhould never contend, though in 
ſtrictneſs I might, that any evidence of this kind came too late to be heard. 
But the defign of calling them, as now opened, is to ſhew, that, from 
ö ſome obſtruction given to the bringing up his witn eſſes, his trial ought to 
be put of to an indefinite time; and that he may have new orders to ſum- 
mon and compel witneſſes to come from Scotland. This we oppoſe, be- 
_ cauſe the application intended to be ſupported by it cannot now be made.” 
The ſpeech made by my lord conſiſted of two parts: firſt, a deſire 60 
= put off his trial indefinitely ; and, if your lordſhips ſhould not think fit to 

| comply with his defire, then he reſted his defence upon obſervations and ob- 


jections to the force and credibility of that evidence which had been of- 
fered to prove his accuſation. 


In this he was very proper; for, though a perſon accuſed calls no witneſſes, 
0 yet, if the charge againſt him is not clearly made out by legal and credible 
evidence, he ought to be acquitted. 


Being alked, whether he had any witneſſes to call, he declared he had 
none. 


8 5 . % Had 


he matter now agitated is of the utmoſt conſequence, 
not only to the preſent but to all future proceedings of this kind; and I] 
doubt whether 1t 18 yet thoroughly underſtood in its full extent. | 

The witneſſes, the noble lord n Now propiucs to call, are not to his defence, | 
or in ſupport of his innocence. 
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«© Had he deſired to take your lordſhips opinion whether the trial ſhould 
not ſtay till he could ſend to Scotland for witneſſes, we ſhould have op- 
poſed it. Your lordſhips calling to the managers to proceed was a determi- 
nation, that you would not deliberate about ſtaying the trial. 

I oven freely to your lordſhips, the reaſon why I did not take particular no- 


tice of the noble lord's complaint was, becauſe I underſtood it to be meant 
as an artifice to palliate his not going into any evidence: and I did not 


think it neceſſary, I did not care, to endeavour to wipe off from his apology 


any varniſh of this kind with which he thought fit to colour it. One 
thing, had I thought of it, I would have taken notice of : he was pleaſed to 


ſay, that ſeveral witneſſes, brought up in ſupport of the proſecution, were 


not called by the managers, becauſe they would have proved the hardſhips he 


complains of. I can aſſure your lordſhips, and every other gentleman of the 
committee will join in what I ſay, no one witneſs was left unexamined for 


that reaſon. It is true, more perſons were brought up to be witneſſes than 


we called ; but the reaſon of not calling them was, either becauſe we thought 


what they had to ſay not material enough, or elſe becauſe they were liable 
to an objection the noble lord had not made ; which, whether well or in 
founded, we did not care to give your lordſhips the trouble of diſputing. 


In conſequence of what fell from your lordſhips, we told the noble lord 


in the courſe of the trial, that any witneſs examined by us ſhould attend to 


be examined by him, if he defired it, and would give notice : we ſhould 
have done the ſame with regard to ny perſon brought up as a witneſs, 
though not examined. 
Boo, As to this whole matter of complaint, the managers are entire ſtrangers 
to it. Nothing of this kind has been done with their privity or knowledge. 
And this brings me to the point, whether witneſſes ſhall now be heard 


at this time to prove any ſuch ground for putting off the trial /ine die. 


We oppoſe it, becauſe, true or falſe, the trial cannot now be 1 off; 


and it would be a moſt dangerous precedent to go into an ex parte examina- 
tion of ſuch collateral matters. Hearing the evidence ſuppoſes your lord- 


ſhips can do ſomething in conſequence of it: if you cannot, it would be ir- 
regular and improper to go into it. 


Before your lordſhips appoint the time of trial, you take into e 
the nature of the charge, and the place where the facts ariſe, in order to 


5 allow a reaſonable time for 1 and bringing witneſſes. 


« Your 
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* Your lordſhips did ſo in the preſent caſe; and, after weighing all circum- 
ſtances, you appointed the 23d of February. 

« If, through any accident, the time fixed is too ſhort, your lordſhips a are 
always open to applications which muſt be ſupported by evidence to ſhew 
the delay is not affected; that all due diligence has been uſed; and that the 
witneſſes are material, and expected to come within a certain time. 

Upon the application of the noble lord, your lordſhips deferred this trial 
to the zth of March. 

Upon another application by him, vou deferred it to the ch of March; 


the day named in his petition. 


* If he had any ground ſufficient for deferring the trial longer, he ſhould 
have applied to your lordſhips before it began; but, upon the ground now 
mentioned, it could not have been deferred, even in that way, becauſe it is 


| plain this matter, whatever there be in it, was within his knowledge at the. 
time of the other applications. Hugh Fraſer, his agent, who went down, 


as his lordſhip ſays, to bring up his witneſſes, made an affidavit, annexed to 


a petition preſented by his lordſhip on the 2d of March for putting off the 
trial; and was called in and examined at your lordſhips bar. 

There was likewiſe an affidavit annexed to his lordſhip's petition pre- 
ſented on the 3d of March, and not a ſyllable of this complaint ever ſug- 
geſted ; which ſhews that they thought no ftreſs could be laid upon it, and 
that it was not to be ſupported. In the courſe of the trial hitherto, your 
lordſhips have heard nothing of it ; on the contrary, you have heard of his 


witneſſes, and what they were to prove. 
There is no precedent of putting off a trial indefinitely after the evidence 


So for the proſecution is cloſed ; I dare ſay there never will be ſuch a precedent. 
At ſooneſt this trial could not come on again before the next ſeſſion of par- 
liament. : 


We oppoſe the attempting to prove 1 matter upon wales” your lordſhips 15 


cannot now do any thing; but I deſire it may be underſtood, that we do 


not oppoſe, though it be at an improper time, the calling any witnefles 


5 upon the merits of his defence, either to. diſprove. the ev idence againſt him, 


or to aſſert his own innocence.” 


The encomiaſtic ſtyle i in 1e not only lord Talbot, but alſo 
his majeſty's attorney- -general, delivered their ſentiments to the 
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of Mr. Solicitor-general to the priſoner, ſo far as was conſiſtent 
with his line of duty to the ſtate and to the public, will, it is to 


be hoped, be accepted as a proper apology for the introduction 


of theſe celebrated ſpeeches, as part — the hiſtory of the life of 


the earl of Mansfield. 


On the laſt day of the trial, the lord bigh foward: having pre- 


viouſly acquainted the priſoner that his peers had found him 


guilty of the high treaſon whereof he ſtood impeached, now 
aſked what his lordſhip had to ſay, why judgement of death 


ſhould not paſs upon him according to law ? 


Lord Lovat, in his turn, commenced his defence with a pa- 
negyrick on the Solicitor- -gener al. 


66 My Lords, 5 5 
J am very ſorry I gave your lordſhips ſo much 


trouble in my trial ; and I give you a million of thanks for your being fo | 
good in your patience and attendance while it laſted. I thought myſelf 


very much loaded by one Murray, who, your lordſhips know, was the bit- 


| tereſt evidence there was againſt me. I have ſince ſuffered by another Mr. 
Murray, who, I muſt fay with pleaſure, is an honor to his country, and 
| whole eloquence and learning is much beyond what is to be expreſſed by an 


ignorant man like me. I heard him with pleaſure, though it was againſt 


me. 1 have the honor to be his relation, though, perhaps, he neither 
knows it, nor values it. I wiſh that his being born in the North may not 


hinder him from the preſerment that his merit and learning deſerves. Till 


that gentleman ſpoke, your lordſhips were inclined to grant my earneſt re- 
queſt, and allow me farther time to bring up witneſſes to prove my inno- 


cence; but it ſeems that has been over-ruled. All now that 1 have to lay 
is a little in vindication of my own character.“ 


This W proceeded to a great length; and lord Lov 
himſelf, immediately before ſolemn fentence was paſſed, made 
the following curious, unexpected, and good-humoured obſer- 
vation on the ſpeech. © I beg your lordſhips' pardon for the 
_ rude, long diſcourſe I made to your W 24 I had great need 


of 


eee eee 
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of my couſin Murray“ s eloquence for half an bour, and then it 
would have been more agreeaþle.” 

In this trial, the king s folicitor-general ſeems to have been 
conſidered as the mirror of eloquence and ſound judgement. 


When we impartially conſider the acknowledged effect which his 


firſt ſpcech had on the houſe; the concurrent teſtimony of ap- 


plauſe which flowed from the law Lords; - the impartial and well- 


timed approbation of his colleague Mr. Attorney-general Ryder ; 
and laſtly, though not leaſt, the repeated encomiums of the pritoner 
at the bar, beſtowed on Mr. Murray's eloquence ; are not we well 


warranted } in drawing this concluſion, that theſe concurrent cu- 
logies equal, if they do not ſurpaſs, any tribute of applauſe, 
given to the fluent orators of Greece and Rome by their warmeſt 
panegy riſts? 


In conſequence of the ſolicitor; general having, ! in his celebrated 


ſpeech, taken notice that Mr. Fraſer, the ſon of lord Lovat, was 
actually attainted and in confinement, and, from the notoriety of 


the fact, that he was forced into the rebellion ; ſore of my rca- 


1 ders may be anxious for the fate of that unhappy youth. The 
very favorable impreſſions, which the ſpecches of lord Coke 
and Mr. Murray made in his favor, lead to the pleaſing hope 


that he would either be acquitted on the trial, or that a 


ray of royal mercy would beam on a caſe ſo peculiarly in- 
tereſting. He afterwards had the honor and happineſs to bear 
ths king's commiſſion, and every act of his future life tended 
to prove how forcibly and juſtly the tender feelings, the ans 
| mated diction, and dignified eloquence | of lord Coke, and of 
Mr. Solicitor-general, were employed in the generous praiſe- 


worthy act of ſaving one of the braveſt of men! Ye who 
fought by his ſide, and were animated by his example, at the 
ſiege of Louiſburgb, and in divers engagements in the J/: ern 


world, ye beſt can proclaim his merits, his unſhaken loyalty, his 
dauntleſs courage! But this is a private appeal. The procced- 
ings of the Britiſh legiſlature, ever grateful and attentive to re- 
ward diſtinguithed merit, Ppreclags all farther feeble Faehre of 


5 the 
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the author of theſe ſheets, by an act paſſed in the year 1774, 
intituled, . An Act to enable his Majeſty to grant unto Major 
General Simon Fraſer, the Lands and Eſtate of the late Simon 


Lord Lovat, upon certain Terms and Conditions.” The pre- 


amble ſtates, amongſt other facts, that, in the year 1747, proof 
Was brought before parliament of the means uſed to involve Si— 

mon Fraler, the eldeſt ſon of Simon lord Lovat, in the late unna- 

tural rebellion, at a tender age; and the ſaid Simon Fraſer, 
ever ſince he was capable of acting for himſelf, had teſtified his 
loyalty to his majeſty and the royal family, and proved the ſenſe 
he . entertained of the excellence of the happy conſtitution of 
this country, 'by declining to engage in the ſervice of a foreign 
ſtate, though deſtitute of any eſtabliſhment here, and by dedi- 


cating himſelf to the ſervice of his country at the beginning of 


the late war, upon which occaſion he raiſed, in a very ſhort | 
time, a large body.of men, and commanded a regiment com- 


poſed of them, with which he ſerved meritoricuſly during the 


.courſe of it, and was the firſt who offered to ſet that example, 
Which in its conſequences proved advantageous to the ſtate, 
by calling forth from the corner of the kingdom many thouſand 
ſoldiers, whoſe efforts, to demonſtrate their zeal and attachment 
to his majeſty's royal perſon and government, contributed to 
the glory and ſucceſs of that war; and that the ſaid Simon 
Fraſer had, in the courſe of his ſervice, attained the rank of ma- 
jor- general in his majeſty's army; and, ſince the peace, had been 
employed by his majeſty's command in the ſervice of a power 
whoſe alliance this country had always deemed important; by all : 
which his caſe appeared to be peculiarly diſtinguiſhed. 


The enacting part enables his majeſty, his heirs and ſucceſ- 


ſors, to give, grant, and diſpoſe, unto major- general Simon 
Fraſer, his heirs and aſſigns, all and every the lands, lordſhips, 
baronies, and other eſtates whatſoever, which became forfeited 
to his late majeſty by the attainder of Simon lord Lovat, and 
which were annexed to the imperial crown of theſe realms, by an 


act 
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act of the 25th of his late majeſty in the ſame manner, and as 
fully and extenſively as the ſame and every part thereof were 
veſted in his ſaid late majeſty by the attainder of Simon lord 
Lovat; and as the ſame and every part thereof were held, en— 


joyed, and poſſeſſed, by lord Eovat before his attainder, 1 
certain terms and conditions in the act ſpecified. 


Should it be ſeriouſly aſked what coincidence or connection has 


the good or ill fortune of Mr. I 'aler, or the very maſterly ſpeech 


of for d Coke, w ith the publication of the Life of Lord Mansfield, 


the author would beg permiſſion to anſwer : They are inter- 
woven with an important part of lord Mansfield's legal cha- 


ructer, and naturally induce a little ſober reflection. Great abi- 
lities, when they are adorned by temperance and uniformity of 
conduct, lead to fame, to honors, and to every thing that is. 
praiſe- worthy. But is it not very humiliating to reflect, that the 
moſt flining and pre-eminent abilities, without being under 


the eudenct: of, and aided by, ſound diſcretion, are tranſient, 
fleeting, dazzle for a time, and are ſoon extinguithed, like the 


ſhort-lived ſplendor of a comet? Theſe reflections naturally ariſe 


from the inconſider ate life of that eloquent young nobleman lord 
Coke, who lived a few years only after the trial of lord Lovat, 


wherein he ſhone ſo conſpicuouſly. Yet his inordinate love of 
company, and the rites of Bacchus, ſoon gained an aſcendency, 
and frequently kept him from his pillow till a late hour in the 
morning, inſomuch that it was reported on the eve of the trial, 


that, in order to preſerve him cool and collected, and to ſend 


him home at an earlier hour than was uſual, a brother member 
of the houſe of commons was friendly enough to attend him, at 


a faſhionable club, the whole of the evening. The very ou ag 
and elegant ſpeech, which lord Coke made the next morning 
amply rewarded the friendly care; but, alas! his ſudden return <4 


intemperance ought. to be admonitory even to the brighteſt 
genius. 


R | Not 


— 


— — a 5 4 2 — 
2 — _ — = "GX — — SK = 2 = 
— — — — — — —— u—— —— — 
— - * — — — — IR . - 

— — _ — 4 — - — * — - —— = 

_ — vs". Se - — — — — — 0 — — - 
— — —— —. . 
. * —— 4 y 0 0 5 — 
* — , — :, ” — — © 
e 


— 
— 


. OS —— 


— 
— — 
— 


— __— 


2 —— — 
2 * 


„ THE LIFE OF 


Not an alliance with lady Mary Campbell, daughter of John, 
duke of Argyle; not the fondneſs of the carl of Le7cefter, 
| heightened by that of a father for his only child; not the doat- 
ing affection of a tender mother (one of the five daughters of 
Thomas, earl of Thanet, emphatically called the good lord 
Thanet); not theſe tender ties, conjointly or ſeparately, could 
wean him from the moſt unworthy indifcretions, and the moſt 
fatal intemperance. But let us caſt a veil over his imperfections! 
Suffice it to add, that theſe inſidious foes, by rapid progreſs, 
firſt invaded his health, his happineſs, then impaired the br:/liancy 
of his mind, and finally cut the thread of life, ere it had run half 
its length. He died in the 36th year of his age. 


Felix quem faciunt aliena pericula cautum. 


To manifeſt the promptitude of Mr. Murray in replying to 
arguments without premeditation, the author will beg leave to 
introduce the heads of his anſwer to a ſpeech which bh had juſt 


heard, in oppoſition to an addreis of thanks to the king for his 
ſpeech. 


10 Mr. Speaker 
46. Fs honorable gentleman was much in the right to 
begin by telling us, that he deſpaired of any ſucceſs in the oppoſition he 
was to make to the addreſs propoſed ; for it is ſo modeſt, and all the ec 
preſſions fo} general, that no juſt exception can be found to any one of them, 


] efpecia ily as ev ery gentleman knows, that, in our future proceedings, we are | 


not tied down by any words or expreſſions in our addreſs upon this occaſion ; 
and as it is a cuſtom, which 1 may now call immemorial, to make ſome 
compliment to our ſovereign upon every article which he has been graci- 
ouſly pleaſed to mention to us in his ſpeech from the throne, as ſuch com- 
pliments have always been made or moved for the very firſt day of the 
ſeſſion, they never were, nor, indeed, ever could be founded upon what is 
called parliamentary knowledge, nor can ſuch knowledge ever be required 
or thought neceſſary : they are founded ſolely upon what his majeſty has 
been pleaſed to communicate in his ſpeech, the truth of every part of which 

is, for that time at leaſt, taken for nn; and, af upon a proper enquiry, 
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when we have all proper lights before us, and have from thence obtained u 
parliamentary knowledge; I ſay, if it thould then appear that any meaſure 
has been miſrepreſented in his majeſty's ſpeech, we may, with abſolute free- 
dom, not only cenſure the meaſure, but cenſure and puniſh the miniſters 
who adviſed ſuch a miſrepreſentation. 

After what I have premiſed, fir, I believe, it will be eaſy to anſwer the 
objections made by the honorable gentleman to any of the expreſſions pro- 
poſed to be made uſe of in our addreſs upon this occaſion ; but firſt 1 


muſt obſerve, that, in ſtating thoſe objections, the honorable gentlemau 


gave me a good deal of pleaſure, though, perhaps, he neither deſigned it, 
nor ſuppoſed he had done ſo; the whole tenor of his harangue was a ſort of 


anti- oratory, for almoft every word he ſaid concluded, in my opinion, 


againſt what he, I beliey e, intended ; which was a method of ſpeaking o 


new to me, that I could not help being pleaſed with it. Now, fir, as to the 
late treaty of peace, I know as little of it as the honorable gentleman does: 
all that either of us knows of it, I believe, is from public newſpapers: and, 


if the articles be ſuch as have been related by them, I muſt ſay, that I think 
it a better and more honorable peace than could be expected by any one 
who conſidered the ſituation in which the affairs of Europe were at that 
time. For my part, fir, I am fo far from thinking the peace a bad one, 


that I am ſurprized how the French came to offer or agree to ſuch terms as 


they did. Gentlemen talk of our giving up the only conqueſt we have made 


during the war; let us conſider what the enemy have given up. The French 


have given up all their wide- extended conqueſts in Flanders, they have 


given up near as much as coſt us ten years of the moſt ſucceſsful war we were 


ever engaged in to take from them. And the Spaniards, in conſideration of 
the two ſmall duchies of Parma and Placentia, have given up the large duchy 

of Savoy, and the important country of Nice. So that, from tlie conceſ- 

fions of the enemy, one would really be apt to imagine, that we had been 


every where victorious } in the war, and that they were in the utmoſt danger | 
of being undone. | 


© Was it ſo, fir? Does not every gentleman IP that it was not? We 


had for three years preceding met every year with a ſignal defeat, and 


every defeat was attended with the loſs of whole countries and many forti- 
fied towns. This, as the honorable gentleman rightly judged, was not owing | 
to any miſconduct in our generals, or to any want of bravery in our troops; 
but ſolely to the e number of the enemy s armies. How could this be 
 Þ Ou | 5 provided 
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provided againſt by our miniſters? Will any one ſay that this nation could, 


or ought to have furniſhed more troops than it did? But it will be ſaid, our 


allics ought to have augmented their quotas: fo they promiſed to do; and 
to theſe promiſes, which were never performed, our miniſters truſted from 
year to year, till our allies the Dutch were brouglit upon the verge of de- 
ſtruction. Danger, fir, has always a very different effect upon the imagina- 

tion of thoſe that are near to it, from what it has upon the imagination of 


- thoſe at a diſtance. The former view 1t through the right, the latter through 


the wrong end of a teleſcope. Gentlemen who were fitting ſafely here in 


London, or at their ſeats in the country, may think the Dutch were in little 


or no danger : ; but, when we talk of the neceſlity of making peace, we muſt 
conſider in what light the Dutch themſelves viewed the danger they were in. 


Spppoſe (for, as I have no knowledge of the fact, I can only ſuppoſe) they 


thought the danger fo great, as to threaten agreeing to a neutrality, if we 


did not accept of the terms then offered by France : 1t they had agreed to a 


neutrality, they muſt have withdrawn their troops from the allied army; in 

which caſe, even after the arrival of the Ruſſians, our army would have been 

much inferior in number to that of France : and though I only ſuppoſe this, 
pet I muſt fay that I think the ſuppoſition highly probable, for the Ru- 


ſians were then at ſuch a diſtance, that they could not have joined our army 


before the month of July; and, conſidering how quickly the French had 
reduced all the towns in Flanders which they could inveſt, the little för- 
treſſes of Stevenſwaert, Roermont, and Venlo, together with Maeſtricht, 
might probably have been reduced before the arrival of the Ruſſians; after 
which, the very being of that republic would have depended on the event ot 


one battle, which is a riſk no wiſe nation will ever chooſe to run, if it can 


by any means be avoided; and, as the French court could not but be ſenſi- 
ble of this, we cannot too much admire bis majeſty 8 wiſdom in bringing 
them to agree to ſuch reaſonable terms. 


But this danger, to which our allies the Dutch were expoſed, was not 


| the only danger, fir, that made a peace neceſſary for us. Surely, gentlemen 
have not forgot the ſituation in which our public credit was at that time, 


and the danger it was in, of being entirely blown up. Do we not remember, 


that all our public funds, except Bank and FEaſt- India, were greatly under 
par, and hardly any hopes of the whole money's being paid in upon the new | 


ſubſcription? From this fituation I think I may with reaſon preſume, that, if. 
the Peace had n not been concluded at the very time 1t was, pun: public credit 
| would | 
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WILLIAM EARL OF MANSFIELD. 8; 
would have been entirely blown up; and in that caſe we could not have ſup- 
ported the war to the end of that year, much leſs for ten or a dozen Years 
longer, which we probably muſt have done, before we could have reco- 


vered from the enemy all that they had then conquered, even ſuppoſing the 


war had, from the moment the Rullian troops arrived, taken a turn in our 
favor, and had continued ſucceſsful to the end. 

6 think I may now conclude, fir, that the noble lord's motion contains 
nothing relating to the peace but what we may, from the knowledge we 
have of it, agree to, eſpecially as that knowledge has been confirmed by 
what his majeſty has ſaid of it in his moſt gracious ſpeech from the throne : 


and as we cannot, by any thing we now ſay of it, be bound up from cenſu- 


ring both the treaty and treaty-makers, in caſe, upon a mature conſideration. 


after it has been laid before us, we ſhould think that it deſerves ſuch a cen- 
ſure. But I am ſure nothing the honorable gentleman has yet been pleaſed 
to object to it can afford ground for ſuch a cenſure. The points in «diſpute 
between Spain and us are points merely relating to commerce, which are 


never ſettled by a general treaty, but left to be adjuſted afterwards by a par- 
ticular treaty of commerce; therefore this can be no objection againſt the 
treaty's being a definitive treaty ; and, if our allies have all acceded to it 


without referve, ſurely we may ſay ſo without entering into any diſquiſition 


by what means they were brought to accede ; for all treaties of peace are 
founded upon the parties at war being reſpecti ely convinced that they can 
do no better. This was the caſe of the late treaty, and this it was that made 


France give up all her conqueſts, and Spain paſs by the greateſt part of her 
pretenſions in Italy; therefore I was ſurprized to hear the honorable gentle- 
man fay, that no jarring intereſts had been any other way adjuſted than by 
compelling our allies to give up every thing our enemies could aſk. 


As to what the honorable gentleman was pleaſed to ſay againſt t the 1 next. 
paragraph of the addreſs propoſed, it is rather criticiſing than arguing, {ir. 


Surely we have no occaſion for parliamentary knowledge to fay, that the 
Public expence has been reduced, when every gentleman knows that many 


whole regiments have been already diſbanded, and many large men of war 
put out of commiſſion; and, as the peace was ſigned but laſt month, we may 


tay | that this reduction has been made with unuſual diſpatch; for, whatever 
it is in this, it is not uſual in other countries. His objection againſt the 
word economy is another objection of the ſame kind; for though his ma- 
jeſty in his ſpeech has not made uſe of that word, he can mean nothing elſe 
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by recommending to us the improvement of the public revenue, which may 


be effectuated ſeveral ways by the economy of our miniſters. If there be 
any of our prefent taxes which cannot be duly raiſed by the laws now in 
bing, it is our buſineſs and our duty to contrive and eſtabliſh ſuch new me- 
thods as may be effectual; and, if there be any of our taxes which cannot 


be raiſed without great expence, and any new tax could be thought of, 


which would produce as much, and could be raiſed at a much leſs expence, 
it would be economy in us to aboliſh the old, and eſtabliſh the new in its 
room; or if, by one method of raiſing money for the public ſervice, we 


muſt pay a premium as well as intereſt for the money wanted, and another 


method could be contrived by which we might raiſe the money wanted at 
the ſame intereſt without any premium, would it not be ceconomy in us to 


chooſe the latter rather than the former ? The word economy may therefore 


be applied to our conduct in raiſing, as well as to the conduct of the admi- 


niſtration in diſpoſing, of the public money; and, if the honorable gentle- 
man thinks it neceſſary, I am perſuaded, our preſent miniſters will not be 


againſt our enquiring, at a proper ſeaſon, into the buſineſs as well as fala- 
ries of all the officers concerned in collecting or MAnaging the public re- 


venue. 


„ was glad to and fir, that the honorable gentleman, i in the bn he 


ſeemed to be in, agreed to our acknowledging the bravery of our troops; 
but I muſt defire gentlemen to confider, if what he propoſes to add to this 
acknowledgement would not look ſomething like a remonftrance, and con- 
ſequently would be very improper to be made a part of our addreſs upon this 
occaſion ; for, if it ſhould be thought neceflary to enquire into the cauſes 
; which made the events of the war no way anſwerable to the bravery of our 
troops, that enquiry may hereafter be ſet on foot whenever we n though 


nothing be ſaid of it in our preſent addreſs. 


As to what the honorable gentleman propoſes, fir, with 3 to the laſt 

paragraph of the addreſs moved for, I believe, upon conſideration, it will 
appcar that he is not more lucky in his ſubtractions than in his additions. 
Was not the deſtruction of the enemy's commerce of great conſequence to 
this nation in particular, as well as to the war in general? Was not the pro- 
tection of our own commerce, by deſtroying the enemy's privateers, of great 
conſequence ? In both theſe have we not had great ſucceſs during the whole 
_ courſe of the war? Can it be any objection to our acknowledging this, that 
now and then a fingle ſhip, or a fleet of ſhips, raped us in ſuch a wide 
BO | ocean 
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neglect of what we owe to Providence, as well as to his majeſty; 
the other words propoſed to be left out, the honorable gentleman certainly 


theſe words relate, otherwiſe he would not have made any ob; 
Hlis majeſty, in his ſpeech, deſires us only to grant ſuch . as may be 
requiſite for the current ſervice, for our own ſecurity, and for making good 
ſuch engagements as have been already entered into, and laid before us; 
therefore, what 1 18 propoſed in our addreſs, by making good the nation s en- 
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ocean as that betwixt Europe and America? Was not the reduction of the 
ifland of Cape Breton, which was properly a naval expedition, a piece ot 
tignal ſucceſs ? Had not we ſignal ſucceſs at Porto-Bello and Chagre? Even 
at Carthagena we had ſignal ſucceſs, ſo far as related to the naval part. An 


though we had not all the ſucceſs that might have been expected at Toulon, 
and upon ſome other occaſions, he cannot deny our having had ſignal ſuc- 
ceſs at ſea through the whole courle of the war: the enemy were ſo ſenſible 


of it, that I am convinced it was what forced them to agree to reaſonable 
terms of peace, notwithſtanding their fignal ſucceſs upon the continent of 


Europe. 


To leave out theſe words would therefore, In my opinion, fir, be a 


and as to 


forgot, or did not attend to, the words in his maſeſty's {pcech, to which 


oCtion to thent. 


gagements, can relate to none but ſuch as have been laid before us, and of 


 fuch we may properly enough be ſaid to have a parliamentary knowledge : 


we not only know them, but we have approved of them, and conſequently z 
could not refuſe to. make them good, though theſe words were entirely left 


out of the addreſs. 


hope, fir, I have now ſufficiently anſwered every ohjection made by the 


| honorable gentleman againſt what my noble friend has been pleated to pro- 


poſe to us; but, before I fit down, I muſt obſerve, that it nught be attended 


with very pernicious conſequences, ſhould we be leſs full, or leſs dutiful, 


our acknowledgements to his majefty upon this occaſion, than Upon any va 
mer. 


We have ſtill ſeveral points relating to our commerce and plantu- 


tions to ſettle with France as well as Spain; points which could not be, and 


indeed never are, ſettled in a general treaty of peace; and yet points w hich. 


are of the utmoſt conſequence to this nation. How thall we obtain fatis- 


faction as to any of thoſe points? No one, I hope, expects that we can ob- 
tain it by favor, which is a motive that is never of any weight in negotia- 
tions between independent nations. In all ſuch, fear or national intereſt are 


we only two motiv es of a public nature that prevail. But it is the national 5 


intereſt 
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intereſt of France, and of 8 Spain too during her union with Fra ance, neithet 
to give us ſatisfaction, nor to do us juſtice. Fear then muſt be made to ope- 
rate upon both: our miniſters muſt threaten to renew the war, if they refuſe 


to ſettle thoſe points to our ſatisfaction. Can ſuch threatenings have any 


effect, if they ſuppoſe that there is like to be a diſunion between his ma- 
jeſty and his parliament? And, if we ſhould be leſs full or leſs dutiful in our 
acknowledgement to his majeſty than has been uſeful of late years, would 
not both the courts of France and Spain have good ground for ſuch a Fay 
poſition : 

„This conſideration will, 1 hope, fir, induce even the honorable gentle- 


man himſelf to give up the critical remarks he has made upon the address 


propoſed; for that they will have any weight with others, I do not in the 


leaſt fear; but I ſhould with to ſee our addreſs upon this important occation 


unanimouſly agreed to, eſpecially as what is now propoſed is neither of a 
nder length, nor more particular, than what has been uſed for many 
years. 


A fair occaſion offered, about this period 90 time, for Mr. Mur- 


ray to manifeſt his love of his profeſſion, and an ardent deſire to 


lay a better foundation in one of our univerſities for initiating 
and training ſtudents in legal knowledge by the foſtering hand of 
an able 3 ofeſſor. The firſt duke of Newcaſtle was the warm 


friend and patron of Mr. Murray. The civil law profeſſorſhip 
in the univerſity of Oxford being then vacant, Mr. Murray took 
the liberty of expoſtulating with his grace, who was then chan- 
cellor of the univerſity of Cambridge, on the appointment of a 
ſucceſſor ; and lamented that at C Oxford the civil law- lectures, and 
the opportunities of gaining legal knowledge by that channel, 
were, when contraſted with thoſe of the fifter univerſity, in the 
moſt degraded and unworthy ſituation. He then expreſſed an 


anxious wiſh, than an able proteſſor of civil law might be ſought 


for and invited to fill the vacant feat. Dr. Jenner was the per- 


ſon thought of by the duke of Newcaſtle ; yet he paid Mr. Mur- 


ray the compliment of aſking him, if he could recommend any 
gentleman who would fill it with greater ability. Antecedent to 
the eſtabliſhment of the Vinerian profeſſorſhip, the late Mr. 
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Juſtice Blackſtone, who was then at the bar, and had given 


proofs that he poſſeſſed thoſe qualifications which early painted 


him out as he moſt worthy to be promoted on this occaſion, was 
by Mr. Murray introduced and warmly recommended to the duke 


of Newcattle, who conſidered it as part of his duty to probe a 


little the political principles of the new candidate, by addreſſing 
Mr. Blackſtone, “Sir, I can rely on your friend Mr. . 


ray's judgement as to odr giving law. lectures in a good ſtyle, 1 
as to benefit the ſtudents; and I dare ſay, that I may ſafely rely 
on you, whenever any thing in the political hemiſphere is agi- 


tated in that univerſity, you will, ſir, exert yourſelf in our be. 


half.“ The anſwer was, ** Your grace may be aſſured that I wil} 


; diſcharge my duty in giving law-le&ures to the beſt of my poor 
abilities.“ Aye! aye! replied his grace haſtily, and your duty 
in the other branch too. Unfortunately for the new candidate, 


he only bowed aſſent; and a few days afterwards he had the 


mortification to hear that Dr. Jenner was appointed the civil- 
law profeſſor. Nothing leſs than the love of ſcience could, un- 
der theſe circumſtances, have induced Mr. Murray and ſome other 
friends of Mr. Blackſtone ſtrongly to recommend and perſuade 
him to ſit down at Oxford, and to read law- lectures to ſuch ſtu- 
dents as were diſpoſed to attend him. The plan was not only at- 


tended with profit and pleaſure in the firſt inſtance, but ſoon af- 
terwards happily ſuggeſted the idea to the mind of Mr. Viner to 


e eſtabliſha real law-profeſſorſhip in the univerſity of Oxford; and 
who fo proper to fill it with eclat, and add luſtre to the Inſtitu- 


tion, as Mr. Blackſtone, whoſe Commentaries on the Laws of Eng- 
land, on their firſt appearance in the world, drew this high tri- 
bute of reſpe&t and approbation from lord Mansfield? On a bro- 


ther-peer's having aſked him, as a friend, what books he would 


adviſe his ſon to read, who was determined to be a lawyer, the 


chief juſtice replied, © My good lord, till of late I could never, 
with any ſatisfaction to myſelf, anſwer that queſtion ; but, ſince 
the publication of Mr. Blackſtone's Commentaries, I can never 
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be at a loſs. There your ſon will find analytical reaſoning dif- 
fuſed in a pleaſing and perſpicuous ſtyle. There he may imbibe 
imperceptibly the firſt principles on which our excellent laws are 
founded, and THERE he may become acquainted with an uncouth 
crabbed author, Coke upon Littleton, who has diſappointed and 


diſheartened many a Tyro,. but who cannot fail to pleaſe in a mo- 


dern dreſs.” 


On the 11th of December, 1747, a bill was ordered to be 
brought into parliament, to prevent the inſurance of French ſhips 


and their lading during the war with France. Mr. Nugent 


opened the debate ſo as to leave no doubt on the minds of his 
hearers of his great zeal to promote the bill; yet neither his in- 
genuity in placing the prevalent practice of thoſe inſurances to 


the account of ſelf-intereſt on the one hand, nor his high tones 


in claſſing them under the head of high- treaſon i in law as well as 


in foro claſcicatio on the other, were ſufficient to prevent Mr. 


Murray and Mr. Ryder, afterwards Sir Dudley Ryder, from dif- 


charging their duty to their country in ſpeaking againſt the bill. 


The ſpeech of the former ſeems to be worthy of a place in this = 


work, from the circumſtance of its giving a very early preſage, 
"i well of the extenſive. knowledge of the ſpeaker, as of his 
laudable attention to the intereſts of commerce in general, and 


to the preſervation of that branch of it relating to inſurance, 


which he adopted thus early in life, and which under his foſter- 
ing hand, culture, and protection, has long flouriſhed and become i 
a valuable branch of Britiſh commerce. . 


Mr. Speaker, 
Although I have very little hopes of Be 3 in an n oppoſition to what | 
the honorable gentleman has propoſed, yet, as I have the honor of a ſeat in 
this aſſembly, I think the duty I owe to my country obliges me to give my 


ſentiments-openly and freely upon the ſubject, becauſe I ſee we are about to 
do what we have before often done upon the like occaſions; we are going to 


make a regulation under popular pretences, which, in my opinion, will ruin 
2 very beneficial branch of trade we are now in Poſſefſion of, I may ſay; 
without 
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without a rival, and will transfer it to our greateſt rival and moſt dangerous 
enemy. This, I ſay, fir, we have often done before; of which I could 
give a multitude of inſtances, but ſhall mention only a few, in order to ſhew 
how cautious we ought to be of making any new regulations or prohibitions 
with reſpect to trade, however plauſible the pretences may be that are of- 
fered for inducing our approbation. 

In the reign of Charles II. our landed gentlemen, eſpecially thoſe in 


the Welt, found that the produce of their eſtates, ſuch as cattle, ſheep, 
ſwine, butter, and cheeſe, was very much lowered in its price by the 1 impor- 
tation of ſuch commodities, eſpecially from Ireland. Though it is the ge- 
neral intereſt of every country, where there is any trade or manufacture, to 
have the price of thoſe commodities as cheap as poſſible, becauſe it leſſens 
the price of labour, and conſequently enables them to underſell their rivals 


at every foreign market; yet the imaginary private intereſt of our landed 
gentlemen prevailed, in ſpite of the court, over the general intereſt of the 
country, and a law was made for prohibiting the importation of all ſuch 


commodities. I ſay, fir, the imaginary intereſt of the landed gentlemen; 
for it is certainly their real intereſt to encourage by all poſſible means the 
trade, manufactures, and commerce, of their country; but this is a future 


diſtant intereſt, which ſtrikes very few men ſo ſtrongly as that which is pre- 


ſent; and therefore the preſent 1 imaginary intereſt then prevailed over that 


which was real, but future. What was the conſequence ? As to the black 


cattle and ſwine, the Iriſh being thus prevented from importing them into 
England, where formerly they were fattened up and killed, the breeders of 
ſuch cattle and ſwine were forced to fatten them up themſelves, to ſalt what 
they could not find vent for at home, and to fell their ſalt beef and pork, as 
well as their butter and cheeſe, to the French, who were then juſt beginning 
to ſet up manufactories, and to plant their ſugar colonies, neither of which ; 
they could ſo eaſily or fo ſoon have done, had they not been ſupplied with 
theſe proviſions from Ireland. 3 


„This was, fir, the fatal conſequence of our wiſe regulation with reſpect 


to Iriſh black cattle, ſwine, butter, and cheeſe; but, with reſpect to ſheep, 
the conſequence was ſtill more fatal: for, the Iriſh being prevented from 
bringing their ſheep to England, and being unable to make any thing of 


them when killed at home, or to ſend them dead or alive to any foreign 
market, they kept them running in their ſheep-walks, and increaſing in 


number every year, merely i for the ſake of the wool, by which that com- 
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modity was rendered much cheaper in Ireland than it was in England, which 
produced two conſequences fatal to our trade and manufactures; for, firſt, 
by the cheapneſs of wool in Ireland, great quantities of it were ftolen away 
to France, notwithſtanding the utmoſt we could do to prevent it, and ſold 
there as cheap as the ſame commodity could be fold in England, which laid 
the firſt and chief foundation of all their woollen manufactures ; and, 2dly, 
by the cheapneſs of wool in Ireland the people there were cnabled to ſet up 
wollen manufactures of their own, which ſoon came to vie with thoſe of 
England; ſo that our merchants found themſelves rivalled and underſold at 
all foreign markets by the Iriſh, which led us into the committing of another 
moſt egregious ſoleciſm in our politics with regard to our trade. 
As I have faid, fir, the merchants, who exported our woollen manu- 
factures, ſoon found themſelves rivalled and underſold at moſt foreign mar- 
kets by the Iriſh : this obliged them to endeavour to beat down the price of 
our manufactures here at home; and the reaſon they aſſigned for ſo doing 
was their being underſold by the Iriſh abroad, which of courſe raiſed a po- 
pular clamour againſt allowing the Iriſh to export any woollen manufactures. 
As every ſet of tradeſmen, and indeed every particular tradeſman, would 
be glad to have a monopoly i in what he deals in, it was no way ſurprifing to 
hear ſuch a clamour raiſed among our manufacturers and unthinking people 


here at home; and if we could by a law prevent every nation in the world | 


| from carrying on any wovllen manufactures, I ſhall grant, that it would have Þ 
| been right to have prohibited the exportation of woollen manufactures from | 
Treland : but as we cannot by a law prevent other nations from being our | 
rivals in this manufacture, as well as every other ; as we can no way do this 
but by enabling our own people to work up and fell their manufactures 
cheaper than the ſame ſort of manufactures can be worked up and ſold in 
any other country, inſtead of prohibiting the exportation of any woollen ma 
nufactures from Ireland, we ſhould have thought only on methods for ren- 
ering the materials and labour in England as cheap as they were in Ireland; 
and the firſt and moſt obvi ious method for this purpoſe was, to have repealed 
that law which prohibited the importation of ſo many of the neceſſaries of 
life from Ireland. 
*« But, fir, inſtead of this, the popular clamour . and in the 
year 1699 a law was paſſed for prohibiting the exportation of any woollen 
manufactures whatſoever out of Ircland to any, place except England and 
Wales. Nay, even to . and Wales the exportation was laid under 


ſuch 


el + 
* N 


2 
*F 
1 


* OR” 22 . 2 3 Sn <= ki Feet 5 AS 20 * * 

3 : IS AG * 1 4 . * pe IHE: * n . 
PPP r 
FFP pA I 5 tt a 


WILLIAM EARL OF MANSFIELD. 93 
ſuch reſtrictions, as made it almoſt impoſſible for the Iriſh to ſell any of 


their woollen manufactures, except in their own country ; the conſequence 
of which was of couiſe, that many of their manufacturers, both maſters 
and ſervants, were obliged to ſeek for employment in foreign eountries, 
and moſt of them went to France, which eſtabliſhed the woollen manufac- 


tures of that kingdom, and increaſed the clandeſtine exportation of wool 
from Ireland to France; ſo that in a little time the French made ſufficient 


for their own conſumption, and, by a new ſoleciſm in our politics, we ſoon 


opened for them a foreign market. But before I explain myſelf upon this 
| head, I ſhall obſerve, that if we had, in the year 1699, repealed the law 
which prohibited the importation of Iriſh cattle, ſheep, ſwine, butter, and 


cheeſe, it would have enabled the manufacturers in England to work up 
and ſell their manufactures as cheap as the Iriſh, and both would have been 


fold ſo cheap at foreign markets, as would have generally increaſed the de- 


mand, which would have furniſhed employment enough for all the manu- 


facturers both in Ireland and England, and would have rendered it impoſ- 
ſible for the French to ſucceed in eſtabliſhing a woollen manufacture of any 


kind, becauſe the cheapneſs of our coarſe woollen manufactures would have 


made them be run into France, and conſumed there, in ſpite of all the mea- 


ſures their government could have taken to prevent it; and every one knows, 
that manufactories have in all countries been firſt ſet up by the coarſer ſort 
of manufactures; conſequently, if we could have prevented the French 


from ſucceeding in any of the coarſer fort, we ſhould have prevented their 
| being ever able to manufacture any of the finer fort, either for themſelves or 
their neighbours. 


Thus, fir, by endeavouring to keep up the price of our own e e 


at the expence of our fellow - ſubjects in Ireland, we enabled our moſt dan- 


gerous enemies to ſucceed. 1o far in ſetting up woollen manufactories, as to 


_ furniſh themſelves with what they wanted in that way; and, as I have ſaid, 
we at laſt enabled them, by a new ſoleciſm in our politics with regard to 
trade, to become our rivals at foreign markets. What I mean, fir, is our 
declaration of war againſt Spain in 1702; for, though we had ſufficient pro- 
vocation at that time for declaring war againſt France, the new king 


of Spain, whom we had acknowledged but the year before, had given us no 
provocation to declare war againſt him; and a regard for our trade with 
Spain, which had been always before of great advantage to us, ſhould have 
made us avoid being the firſt to declare war againſt that kingdom. Till that 

| time, 
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time, Spain had always been the chief mart for our woollen manufactures ; but, 
by thus raſhly declaring war againſt them, we ſhut up, in a great meaſure, 
that mart for the woollen manufactures of England, and opened it for thoſe 
of France ; for, though we were then wiſe enough not to prohibit trade with 
Spain, notwithſtanding the war we had declared, yet the war gave ſuch an 
interruption to our commerce, and raiſed ſuch an averſion among the Spa- 
niards againſt us, that by degrees they were brought into the cuſtom of 
wearing French inſtead of Engliſh manufactures. 
I could mention many other inſtances, fir, where we have injured our 
own trade, and promoted that of our moſt inveterate enemy, by ill-zudged 
regulations, or miſtaken politics; but theſe, J hope, will be ſufficient for 
| ſhewing gentlemen how cautious they ought to be, when any new regulation 
is propoſed with ref! pect to trade, eſpecially a regulation which may perhaps 
ſtrip us of the only. branch of trade we now enjoy without a rival, and may 
very probably transfer it. to our enemies the French. I ſay, fir, a branch of 
trade, which we now enjoy without a rival; for, I believe, there is a oreat deal 
more of the inſurance-buſineſs done now in England than in all Europe be- 
ſides. Not only the nations we are in amity with, but even our enemies the 
French and Spaniards, tranſa& moſt of their buſineſs of infurance here at 
London ; and I cannot think it any crime in our merchants to correſpond 
with them on this head, no more than it was in our merchants to correſpond 
about trade with the Spaniſh merchants during the whole time of the 
war in queen Anne's reign. To carry on trade for the mutual benefit of : 
both nations is not aiding and aſſiſting the enemy, nor is it ſuch a corre- 
ſpondence as was intended to be prohibited by his majeſty”s declaration of 
war, eſpecially when 1t 15 ſuch a trade as muſt Oy leave a Oo balance 1n 
ready money here in England. 0 
This balance, I ſhall grant, Sir) may appear to be but a trifle when 
compared with the expence we are at in ſupporting the war; but, the greater 
that expence is, the more money we are obliged to ſend out yearly on that 
account; ſurely, the more cautious we ought to be of parting with any 
branch of trade which certainly leaves a balance here : and, if we conſider the 
great profits made by the inſurer, the profits made by the broker or office- 
keeper, the profits made by the factor, and the profits made by our dealers 
in exchange, we cannot ſuppoſe this balance to be ſuch a trifle-as the ho- 
norable gentleman ſeems incl ned to repreſent it. For my own part, I muſt 
ſuppoſe that it amounts to a very large ſum annually, when I conſider the 
vaſt ſums yearly i. ured here upon French and Spaniſh bottoms, both 
which 
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which J muſt take into the account, becauſe I am of opinion that we ſhall 


loſe both by this regulation. 
„ Nevertheleſs, Sir, however great I may think this balance, however 


dangerous may think the regulation propoſed, I ſhould readily agree to it, 


could I think it certain that the French merchants would find it impoſſible 


to meet with good inſurers either at home or in any other part of Europe : 
but I am fo far from thinking this certain, that I think the certainty lies on 


the other fide. It is well known that there is not a more enterpriſing, ad- 
venturous pcop!e in Europe than the French naturally are, nor a people that 
hare a greater itch for every thing that looks like gaming. Their having no 
public inſurance-office, nor any number of private inſurers in France, does 


not proceed from a want of rich men who would be ready and willing to un- 
dertake this buſinels, but from the difficulty they find at preſent to get any 


employment in this way. The French merchants have been ſo long ac- 
cuſtomed to our ſhop, and have always found themſelves ſo honorably dealt 
with, that they will not apply to any other, and will rather chooſe to pay 
commiſſion here, than truſt to any office, or any private inſurer, among 
themſelves. Therefore, while we admit them to inſure here, it will never 
be in the power even of the government of France to ſet up a public in- 
ſurance- office, nor can any private man there meet with encouragement in 


this way of buſineſs. But I am convinced, that, as ſoon as they hear of this 
bill's being paſſed into a law, a public office of inſurance will be erected at 


Paris, and multitudes of rich men there will undertake the buſineſs : becaule, 
after we have baniſhed their merchants from our ſhop, they will apply to 


the ſhops ſet up in their own e rather than to any foreign ſhop any 
have never been accuſtomed to. 


What are we then to do by thts regulation W hy, Sir, we are to ſtrip 


ourſelves of a moſt profitable branch of trade, and transfer it to the French. 


who could never have got hold of! it, if it had not been for this our wiſe 


regulation. And this will be the effect, not only as to infurances upon 


French ſhips, but, in a very little time, as to the inſurances upon all the 


ſhips of Spain and Portugal; for, as the correſpondence between them and 
Paris is quicker, and more certain, than the correſpondence between them 


and London, they will apply to the offices of inſurance at Paris, as ſoon as 
theſe offices have come into a little credit; and, if a public office be ſet up 


there, with a large capital, their capital will procure them credit, as ſoon as 
the office 18 — . 
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will think of ſending g -oods by any ſuch ſhip. Before a merchant ſends out 
1 cargo, he always firſt ſits down and computes what profit he may probably 
make by the adventure out and home; and, if the inſurance be ſo high that 
no profit he can expect will anſwer it, and ſomething more for his owh 


cargo at all. Therefore, if, by the ſucceſs of our ſquadrons and cruiſers, wwe 
ſhould be able to raiſe the price of inſurance upon French ſhips to ſuch a 

height that no trade could bear it, we ſhall much more effectually, and = 
more lafely, put an end to the French commerce, at leaſt in their own ſhips, | 
than we can do by this regulation; and, if they ſhould fall upon any way to 


affect it. This we ſhould attempt; this, J am very ſure, our miniſters will 


do all that lies in their power to effectuate; and therefore, I think, we 
ſhould ſuſpend agreeing to any ſuch dangerous regulation, till we have tried 


ſition, thrown out by the honorable gentleman, that ſome of our inſurers 
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Having thus, Sir, ſhewn how probable it is, that the French merchants 
will find an caſy and ſccure acceſs to inſurance at home, the very moment 
we cxclude them from it in England; I think, I have no occaſion to take 
notice of the advantages we ſhall reap by the excluſion; for all thoſe advan- 
tages are founded upon a ſuppoſition that it will be impoſſible for them to 


find ſo cheap and fo ſecure an inſurance at home as they now find in 


England, which is a ſuppoſition that, for the reaſons I have mentioned, 


cannot, I think, with any reaſon, be ſuppoſed ; and if this ſhould turn out 


to be the caſe, as I am afraid it will, we ſhall ſtrip ourſelves of a branch of 
trade by which we now make a clear profit perhaps of ſeveral hundred thou- 
ſand pounds yearly, and transfer it to our moſt dangerous rival ; which is 
not, I am fure, a proper method for bringing the war to a happy and ſpeedy 


Concluſion. 


Having mentioned the war, Sir, I nut abs e, that our fnccels at 


| fea this laſt ſummer makes it more unneceſſary for us to think of ſuch a 
regulation now, than it has been at any time ſince the war began; and, if 
Providence ſhould favor us with the tame ſucceſs next ſummer, we ſhall have 


no occaſion to prohibit inſurances upon French ſhips ; for it will raiſe the 
price of inſurance ſo high, that no man, either in France or any where elſe, 


trouble, and the uſe of his money, he wilt certainly reſolve to ſend out no 


Carry on their commerce in neutral bottoms, t this regulation can no way 


a little farther what can be done in this way. 
Before I fit down, Sir, 1 muſt take notice of a ſuſpicion, not a 4 ſuppo- 


have given intelligence to the French of the ſtations of our men of war and 
| Fe 
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privateers, in order to prevent the French ſhips on which they had inſured 
coming in their way, For my own part, I never heard that any ſuch thing 


was ſuſpected ; but, on the contrary, I have heard that ſome of the r icheft 
prizes taken in this war fell into our hands by intelligence communicated by 


thoſe employed to get 1nſurances upon them. To this J muſt add, that it is, 
in my opinion, impoſtible for our inſurers to give intelligence of the ſtations 


either of our cruiſers or privateers, becauſe our cruiſers never know their ſta- 


tions till they open their inſtructions at tea, being, as I have heard, directed 


firſt to ſail to ſuch a ſtation, and there to open their new orders; and as to 


our privateers, their ſtation is always left to the direction of the captain, 

who may change it as often as he will, and ſeldom goes out with any fixed 
qdeſign; or, if he does, he will, for his own ſake, as well as for the fake of 
| his owners, let no one into the ſecret, 


«I muſt therefore be of opinion, Sir, that ur” in this reſpect, nor 


any other, our inſurers can do us any prejudice if they would; nor can they 
I think, give the French commerce any advantage, but ſuch a one as tlie 


French merchants may meet with at home, the moment we exclude them 


from it here, How far the popular clamour without doors may prevail upon 
gentlemen within, I do not know ; but, as I look upon the expedient pro- 


poſed as a very dangerous one, and as an expedient that will certainly be 
attended with an advantage to the French trade, and a loſs to our own; as 


J hope, and not without juft grounds, that the advance of the premium will 
ſoon put an entire ſtop to all French inſurances here or any where elſe, and 
conſequently to all the French commerce in their own ſhipping, I muſt be 
againſt what 15 propoſed ; and, though I was ſenſible of its being at preſent : 
- a] little unpopular to oppoſe ſuch a propoſition, I thought I was, in duty to 
my country, obliged 1 to declare my- ſentiments openly and oo upon the 
ye 5 


80 as as in 17 52, the miſchiefs portrayed hy Mr. Murray in 


=_ this ſpeech were aſſerted in the Houſe of Commons to have ac- 
= tually taken place, vis. that regular offices of inſurance were 


eſtabliſhed at Paris, Calais, and Bourdeaux, to the great loſs and 
diſadvantage of this nation, ſince it had awakened the French 


miniſtry from their ſupineneſs and lethargy, and placed the duke 
de Penthievre at the head of the inſurance-companics at Paris and 


Bourdeaux, 
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The accumulation of honors, and the fair increaſe of fame 
which conſpicuouſly marked the characters of Mr. Murray and 


two or three of his contemporaries at Weſtminſter, with whom 


he had aſſociated and formed an early friendſhip, were viewed 


by a provincial counſel with a jealous, and poſſibly with an en- 
vious eye, ſince Envy 709 700 follow Merit like its ſhade. 


1 n 1751, 
Mr. Fawcett, the late recorder of Newcaſtle upon Tyne, inſtead 


of contributing to the conviviality of the table, convened on a 
loyal occaſion by the dean of Durham, who gave a dinner to 
the principal gentlemen in the neighbourhood on the king's birth- 
day, gave a very unexpected and unpleaſant turn to the conver- 


ſation by introducing a very ſerious charge. Lord Melcombe 


having de die in diem committed the information he received of 
this very extraordinary proceeding into writing; ; the author of 
theſe ſheets begs leave to introduce them in lord Melcombe' 8 own. 
words, extracted from his Diary: 


8 Meſſieurs Murray, Finoet, and Stone, were much acquainted, if not 


{choolfellows, in early life. Their fortune led them different ways: Faw- 
cett's was to be a country lawyer and recorder of Newcaſtle. Johnſon, now 


biſhop of Glouceſter, was one of, their aſſociates. On the day the king's 


birth- day was kept, they dined at the dean of Durham s, at Durham; this 
Fawcett, lord Ravenſworth, Major Daviſon, and one or two. more, who re- 
red after dinner into another room. The converſation turning upon the 


late biſhop of Glouceſter's preferment, it was aſked, who was to have his 


| prebend of Durham? The waged faid, that the laſt news from London was, 


that Dr. Johnſon was to: have it.“ Fawcett ſaid, ** he was glad that John 


ſon got off ſo well, for he remembered him a Jacobite ſeveral years ago, and : 
that he uſed to be with a relation. of bis who was very diſaffected, one Ver- 


non, a mercer, where the pretender's health was frequently drank. 'This 
paſſing among a few familiar acquaintance was thought no more of that time: 


it ſpread, however, ſo much in the North (how I never heard accounted for), 
and reached town in ſuch a ene that Mr. Felham thought it t necellary to 


deſire 
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deſite Mr. Vane, who was a friend to Fawcett, and who employed him in 


his buſineſs, to write to Fawcett, to know if he had ſaid this of Johnſon, 


and if he had, if it was true. 


This letter was written on the gth of January; it came to Newcaſtle the 
Friday following; Fawcett was much ſurpriſed, but the poſt going out in a 
few hours after its arrival, he immediately acknowledged the letter by a 


long, but not very explicit anſwer. This Friday happened to be the club. 
day of the neighbouring gentlemen at Newcaſtle. 


c As ſoon as lord Ravenſworth, who was a patrop and employer of Faw- 
cett, came into the town, Fawcett acquainted him with the extraordinary 


letter he had received. He told him that he had already anſwered it, and 
being aſked to ſhew the copy, ſaid he kept none; but deſired lord Ravenſ- 


worth to recolle& if he held ſuch a converſation at the deanry of Durham 


the day appointed for the birth-day. Ravenſworth recollected nothing at 
all of it: they went to the club together, and Ravenſworth went the next 
morning to ſee his mother in the neighbourhood, with whom he ſtayed till 
Monday ; but this thing, of ſuch conſequence, lying upon his thoughts, he 


returned by Newcaſtle. He and Fawcett had another converſation ; and in 


endeavouring to refreſh each other's memory about this dreadful delinquency 
of Johnſon, Fawcett ſaid he could not recollect poſitively at ſuch a diſ- 
tance of time, whether Johnſon drank thoſe healths, or had been preſent at 
the drinking of them, but that Murray and Stone had done both ſeveral 
times. Ravenſworth was exceſſively alarmed at this with relation to Stone, 
on account of his office about the prince; and thus the affair of Johnſon was 
quite forgotten, and the epiſode became the principal part. There were 
many more conferences between Ravenſworth and Fawcett upon this ſubject, 
in which the latter always perſiſted that Stone and Murray were preſent at 
£ . IS drinking, and did drink thoſe healths. It may be obſerved here, that 
when he was examined upon oath he ſwore to the year :731 or 1732 at lateſt. 
Fawcett comes up, as uſual, upon his law buſineſs, and is examined by 
Meſſrs. Pelham and Vane, who never had heard of Mr. Murray or Stone 
being named. He is aſked, and anſwers only with relation to Johnſon, ne- 
ver mentioning either of the others; - but the love of his country, his king, 1 
and poſterity, burned ſo ſtrongly in Ravenſworth's boſom, that he could 
have no reſt till he had diſcovered this enormity. Accordingly, when he 
came to town, he acquainted the miniſtry and almoſt all his great friends 


with! it, and inſiſted __ the removal of Stone. 8 
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„The miniſtry would have lighted it, as it deſerved; but, as he perſiſted, 
and had told ſo many of it, they could not help laying 1t before the king, 
who, though he himſelf lighted it, was adviſed to examine it, which exa- 
mination produced this moſt injudicious proceeding in parliament.“ 


Such is lord Melcombe's account; and the ſame author informs 
us, that Mr. Murray, when he heard of the committee being 
appointed to examine this idle affair, ſent a meſſage to the king, 
humbly to acquaint him, that, if he ſhould be called before ſuch 
a tribunal on fo ſcandalous and injurious an account, he would 


reſign his office, and would refuſe to anſwer. It came, however, 
before the Houſe of Lords, January 22, 175 3, on the motion of | 
the duke of Bedford. 


00 The debate was long a Lhawy, fan lord Melcombe, and the duke of Bed- 
ford's performance moderate enough. He divided the houſe, but it was not 


told; for there went below the bar with him the earl Harcourt, lord Town- 
ſhend, the biſhop of Worceſter, and lord Talbot only. The biſhop of Nor- 
wich and lord Harcourt both ſpoke, not to much purpoſe; but neither of 
them in the leaſt ſupported the duke's queſtion. Upon the whole,” lord g 
Melcombe concludes, it was the worſt judged, the worſt executed, and 1 
the worſt ſupported point, that I ever ſaw, of lo much expectation. 


The Muſes were invoked, as well as lord Melcombe, to record We 
this ſingular tranſaction. Whether the Aönian Maids have CON= 
ferred any favors on another infant votary on this occaſion is not 
for the author of theſe ſheets: to determine, who. can vouch for | 
the authenticity of the few lines on a ſuppoſed crime, which his 
late majeſty king George the Second viewed in its true light. 8 
© Whatever they were,“ his late majeſty is reported to have ſaid, 
when they were Weſtminſter boys, they are now my very good TP 
friends.“ Shall the doors of royal mercy be open to a/l with this . 
curious exception — - except the indiſcretions of inconſiderate 5 
youne'! „ . 


To probe thy crimes, F FIEXD, 
See council of the ſtate. conven 'd; : 1 | 
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«© My lords,” (an age-wiſe peer addreſt,) 
«© Theſe crimes convulſe my loyal breaſt !*? 


No woman in adultery caught, 
Riſe, Mitred-head ! with treaſon fraught ! 
«© Fre manhood's down,” accuſers ſay, 


Had grac'd his chin, ere taught to pray, 


He drank, devoid of all detection, 


Diſloyal healths with genu-flection.“ 


From regions cold to milder ſkies 
Fame on her dew-bright pinion flies, 


Reveals the ſecret, ſtoops to pry, 


| Bids Mxrcuxy to ſtate guardians fly, 
Sends DiscorD, with her hideous mouth, 
T inflame the regions of the South, 
While Envy rears Sedition's creſt, 
In Pawcett's form, by demons dreſt. 


A Sylph here whiſper'd, © Demon ly, 


Law had a finger 1 in the pie ! 

With Ciceronian eloquence, 

| Prepar'd to plead his own defence, 
Murray, all-graceful, hurl'd Genance | 


At Fawcett and his Grand Alliance *. 


Then filence broke: Moſt Noble Prevſes, 
Call for the treaſo—no—the thefts 
K college-youths from Alma Mater, 


1 95 Who ſteal, with pious wiſh to cater 


＋—— — 


Viands and wine. Alert who think _ 
HRE will grace the healths they drink; 
Roms might our juv'nile thoughts engage, . 
But ALB ION our maturer age. 
Come, Donskr, come, with all thy wonh, 
If embryo treaſon &er had birth, 
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* cc Grand alliance, 4008 Rayenſworth, the patron ed warm friend of 
Mr. Fawcett, formed an alliance in the coaliradle with the late Mr. Bowes 
and others, which gained the appellation of the grand alliance. 
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E'er flow'd in deep polluted tide 
Within theſe veins—ſhall Dorſet hide 
The foul contagion ? No.—Reveal 
Truth, naked truth, who beſt can tell. 
O Portland ! would thy loyal line, 
The bramble with the myrtle twine, 
A traitcr in a Murray find, 
"To poliſh and improve the mind, 
'To trace the ſprings, unlock the ſtore, 
Of antient * and of modern lore? 
As ſoon might Fred'ric's ROYAL SIRE 
Around the Nation's hope plant treaſon dire! ! 
The tree beſt by its fruit is known, 
'Thus judge of Johnſon, Murray, Stone b 
Like a firm phalanx, lo! we riſe, 
Whoſe canſcious innocence defies 
The ſhafts of malice, poiſon'd dart 
Of Envy aim'd at feeling heart. 
Let our accuſer, face to face, 
'The latent ſeeds of treaſon trace, 
Before this great tribunal ſtand, 
And with our crimes ſtain Albion's 8 land. 19 
Fawcett look'd penſive, heav'd a groan, 
But no man dar d to throw a Stone! 


The ech of his majeſty" $ ſolicitor- general on this trying oc- 
caſion, wherein he appealed to the dukes of Dorſet and Portland 
in particular, and to the lords in general who were then preſent 
in council, to bear teſtimony to his principles, to his unſhaken 
loyalty, and the love of his ſovereign, is deemed to be one of the 
fineſt compaſinoos in the 6 ogy language. TT” 


N 4 5 * 


—— — 5 * * * 


* Of antient and of modern lore alludes to the to letters in this 
collection, which were written by Mr. Murray, when he was a young map, | 
far the ule of the duke of Portland. BEE PP. 12, 17. 5 
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In the elegant and valuable repoſitory of a very learned and 
dignified friend of lord Mansfield, a ſingle copy of this invaluable 
ſpcech is ſuppoſed to be ſafely depoſited ; and it is devoutly to be 
wiſhed, that ſo great a hidden treaſure may not be for ever buried 


in oblivion. 


Biihop Johnſon took another method of defence. Conſcious 


that Fawcett had exceeded the bounds of decency, and the plain 


path of rectitude, by implicating him in the charge, the prelate 
went to Fawcett's chambers in the Temple, and deſired an inter- 


view, but in vain. Diſſatisfied with the anſwer, that Mr. Faw- 


cett was not at home, his lordſhip renewed his viſit very early 
the next morning, and the laundreſs, not being in the ſecret, 
confeſted that her maſter was yet in his bed The biſhop deter- 
mined to wait till he aroſe, and poor Fawcett left his thorny 


pillow with reluctance, for ſomething ſharper than thorns 


awaited him, an interview which he could not avoid ; the reſult 


of which ſoon produced expreſſions of deep contrition, a perfect 
willingneſs on his part, either to read, or write, a recantation of 
his errors reſpecting the biſhop, whoſe preferment (the reader 
will be pleaſed to recollect) was the primary and principal topic 
of the table converſation. The latter mode was adopted, and 


the following declaration, tranſcribed from the original letter, 
: now in my Pos, was made : ED 


«MyLod, de, 29th Jana; 1754- 
« ] take the liberty of giving you the trouble of this letter,, 


in onder to wipe off any reflections which may have been to your lordſhip's. 
prejudice, from a miſconſtruction or miſrepreſentation of any thing ſaid by 
me at the dean of Durham's laſt ſummer. It is now, I belicyve, near twenty 


years ſince your lordſhip and I met at my relation's, and before that time T 


never had any acquaintance with your lordiſfiip ; and it really ſurprizes me 
very much, that any interence from what I ſaid of my relation's principles in 
politics ſhould, by any one; be applied to your lordſhip. It is a very difa-- 

_ greeable thing to be giving an account of what has paſſed in any converſa- 
on; but it is my duty, in the moſt ſolemn manner, to declare, that I did 
| . not 


* 
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not, and could not, ſay any thing which in the leaſt could, or which was 
any way meant by me to charge your lordſhip with being the propoſer of, or 
ever being preſent at, the drinking of any difloyal healths. I am very ſorry 


for the trouble you have had about this affair, and am, with the greateſt 
EG ect, 


My lord, 
ry Tour lordſhip 5 moſt obedient humble b 
„ Cn, PAWCETT, 


5 Whatever has been conſtrued as a ſurprize of mine at your lordſhip's 


preferment, I am ſure it was meant by me as an intimation only, that your 
lordſhip was fortunate in hav! ing the preferments drop at the time they did. 


5 LEE Biſhop of Gloueeſter.” 


In 1754, 


"Sir Dudley Ry der, his majeſty” 8 attorney- general, was advanced 

to the dignity of lord chief juſtice of the court of King's Bench; 
and on that occaſion his majeſty's ſolicitor-general, Mr. Murray, 
Was Promotes to fill the high ſtation of the king's attorney-ge- 
neral. This promotion did not alienate him from the honorable 
ſociety of Lincoln's Inn, whoſe chief ornament he had many 
years been ; but the inter val was not long before he ceaſed to be 


0 member of that lociety. 


In 1756, 


the death of lord chief juſtice Ryder gave riſe to a font ſuc- 
ceſſion, and the king” 8 e "_ was appointed to that 

high office. „ : 
Previous to his taking his ſeat as lord chief juffice, the uſual 7 
ceremony of taking leave of alma mater, or the law-ſociety of 
which he was a member, was to be reſpeatully obſerved. Whe- 
ther the origin of this laudable cuſtom is to be claſſed among 
0 thoſe good old foſter-fathers who have contributed to raiſe emu- 
lation in the ſtudents of the ſociety, or whether it was deſigned to 
manifeſt the . of the latter, os the er which every 


high 
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high character confers on the ſociety. Whatever laudable mo- 
tive introduced the ceremony, no man of ſenſibility could be pre- 
ſent in Lincoln's Inn Hall, when the honorable Mr. Yorke, on 


whom devolved the honor of making the complimentary ſpeech. 
to the new lord chief juſtice, and of preſenting him with a votive 


offering of a purſe of gold, in the name of the ſociety, without 
being forcibly ſtruck with the favorable impreſſion, that he was 


the worthy ſon of the great lord Hardwicke, A fair occaſion this 


for Mr. Murray to retaliate, who elegantly admitted and avowed, 


that Laudatus d laudalo viro made unmerited praiſe itſelf pleaſing. 
The ſubſtance of this elegant reply, delivered with the greateſt 
grace, eaſe, and perſpicuity, was : 


] am too foaible; Sir, of my being andeſerring of the Paten which 
you have ſo elegantly beſtowed upon me, to ſuffer commendations ſo delicate 


as yours, to inſinuate themſelves 1 into my mind; but I have pleaſure in that 
kind partiality which is the occaſion of them: to deſerve ſuch praiſes is a 
_ worthy object of ambition; and from ſuch a tongue flattery itſelf is pleaſing. 


« If T have had in any meaſure ſucceſs in my profeſſion, it 1s owing to the 
great man, who has preſided in our higheſt courts of Judicature the whole 
time I attended the bar. It was impoſſible to attend him, to fit under him 


every day, without catching ſome beams from his light. [In this place he 
_ enumerated lord Hardwicke's particular excellences, and then went on.] 
The diſciples of Socrates, whom I will take the liberty to call the great law- 


yer of antiquity, ſince the firſt principles « of all law are derived from his phi- 
loſophy, owe their reputation to your * having been the reporter of the 


ſayings of their maſter. If we can arrogate nothing to ourſelves, we may 
boaſt the ſchool we were brought up in; the ſcholar may glory in his maſter, | 
and we may challenge paſt ages to ſhew us his equal. 


; 6 My lord Bacon had the ſame extent of thought, and the ſame frength 


of language and expreſſion ; but his life had a ſtain. 


My lord Clarendon had the ſame abilities, and the ſame zeal for the 
n of his country; but the civil war prevented his laying deep the 


foundations of law; and the avocations of politics interrupted the buſineſs | 


of the chancellor, 


8 — „ "I 6 * PI" — 


* Vir. Charles Yorke. . 
| x D: , My | 
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„My lord Somers came the neareſt to bis character ; but his time was 
ſhort, and envy and faction ſullied the luſtre of his glory. 

It is the peculiar felicity of the great man I am ſpeaking of, to have 
preſided very near twenty years, and to have ſhone with a ſplendor that 
has riſen ſuperior to faction, and that has ſubdued envy. 

4 did not intend to have ſaid, I ſhould not have ſaid fo much upon this 
occafion, but that, in this ſituation, with all that hear me, what I fay muit 
carry the weight of teſtimony rather than appear the voice of panegyric. 

For you, Sir, you have given great pledges to your country; and, large 
as the expectations of the public are concerning you, I dare ſay you will an. 


{wer then. | 

For the ſociety, I ſhall always think myſelf honored by every mark of 
their eſteem, afſoction, and friendſhip ; and ſhall deſire the continuance of 
1t no longer than while I remain 1 for the conſtitution of this country, 


and a fr jend 0 the intereſts of virtue.“ 


On this pleaſing occaſion the author of theſe ſheets had the 
honor to be preſent (ſeveral of his friends who were alſo preſent 
are yet in exiſtence) ; and can bear ample teſtimony to the tribute 

of applauſe, to the general joy, and the marked. approbation of 
the audience. He was alſo preſent on a ſimilar occaſion, when Sir 
John Willes took leave of the ſociety, on his being appointed 
lord chief juſtice of the court of Common Pleas in 1753, who, in 
a few words, wittily ſaid a great deal to the purpoſe. He po- 
litely thanked Mr. Attorney-general for all the fine encomiums 
he had beſtowed on one who very little merited them, but who. 
| begged permiſſion to conclude with a very honeſt declaration of. 
the higheſt authority, The lot is fallen unto me in a fair round; . 
yea I have a  goodly heritage.” ; 
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CHAPTER 1. 


The honorable Mr. Mun Rax, his majeſty's attorney-general, was, 


on the 8th of November, 1756, called to the degree of ſergeant, 


and about eight in the evening was ſworn in lord chief juſtice of 
the court of King's Bench, in the room of the late lord chicf 


juſtice Sir Dudley Ryder, who died on the 25th of May, 1756, 


before the lord chancellor, the earl of Hardwicke, at his houſe 
in Great Ormond Street, in the Preſence of the three Judges, and 
moſt of the officers of the court of King's Bench. 

His lordſhip took the oaths of allegiance and ſupremacy on his 
knee, and the oath of office ſtanding. Immediately afterwards 
the great ſeal was put to a patent, which had before paſſed all 


che proper offices, creating his lordſhip Baron of Mansfield in 


the county of n to him and the heirs male of his 
body. 


Thurſday, N ovember 11, 1 7 56, Jord Mansfield took his place 
as lord chief juſtice. 
Notwithſtanding the new Jond chief rnlfice had been habitnated 
to, and had long flouriſhed 1 in, a court of equity, where his Cice- 


ronian eloquence firſt diſtinguiſned him, eſtabliſhed his fame, 


and acquired the appellation of a bright ornament of that court, 
at a period when the eloquence of the Chancery bar ſhone in 
great purity and perfection under the auſpices and the benign 
influence of lord chancellor Hardwicke ; yet no ſooner was lord: 


. called to e in the firſt law court in this kingdom 
than 


110 THE LIFE OP 


than in a dry y and trivi jal cauſe, an action of debt *, for a penalty 
of forty ſhillings for every month, incurred by 5 Eliz. cap. 4. ſect. 31. 
tor exerciſing the trade of a brewer, without having lerved an ap- 
prenticeſhip, the ſound judgement of the new chief juſtice, and 
his clear comprehenſion of all the circumſtances of a caſe, unim- 
portant at the firſt bluſh, but the very reverſe when viewed in 
its proper light in a great commercial country ; theſe irreſiſtibly 
made a molt favorable impreſſion on the bar, on the audience, 


* cu. 


" 2 " " 8 
— * — — — — —— — 


* Among many cogent reaſons aſſigned by the chief juſtice as the ground 
of his opinion, that Mr. Chace, the defendant, was not liable to the pranity 
in the act, the few following outlines are ſelected : 

In many confiderable undertakings 1t 1s abſolutely neceſſary to take in 
perſons as partners to ſhare the profits, and riſk the loſs; and the general 
uſage and practice of mankind ought to have weight in determinations of 
this fort, affecting trade and commerce, and the manner of carrying them on. 

It is notorious, that many partnerſhips are entered into upon the founda- 
tion of one partner contrivuting induſtry and kill, as in thus caſe, and the 
other money. 

Many great breweries and ocher wraden have been carried on for the be- 

nefit of infants and reſiduary legatces, under the direction of the Court of 
Chancery. 
Now if the plaintiff's conſtruction was to hold, the whole direkten and 
decree of the Court of Chancery was contrary t > law and to an expreſs act of 
parliament. 

ee would introduce the utmoſt confuſion in affairs of trade and com- 
merce if this conſtruction ſhoul prevail. On the other hand I fee no in- 
convenience. It is exactly the ſame thing as to the trade in every iota, 
whether this partner has, or has not, ſerved an apprenticeſhip i therefore, 1 
think the defendant not liable to the penalty of 5 Elizabeth.“ 
In this judgement all the other judges concurred. Mr. Juſtice Foſter, in 
expreſſing his opinion, ſaid, He had prepared himſelf to give his reaſons 
at large; but, as the lord chief juſtice had gone through them ſo fully, and 
enforced them in ſo clear and eee a manner, he would oy in ge- 
neral declare his concurrence.' 

Again. In relation to a brew-houſe on the caſe of. Wright, on the de- 
miſe of Green againſt Proctor, lord Mansfield obſerved, “Green was to be 


a gentleman in this affair, Ekins to furniſh {kill and money, Proctor to con- 
tribute labor and attendance.“ Vid. 4 Burr. $209. 


+ Vid. 1 Burr. p. 7. ny 
| and 
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and drew a ſincere and handſome acknowledgement from that 
able judge, Mr. Juſtice Foſter, then fitting on the bench. 

In the ſame year, 1756, a caſe was ſent out of Chancery to the 
court of King's Bench, Robinſon and Robinſon *, which is more 


worthy of notice, as it manifeſts the great contrariety of opinions 


on a queſtion which has been long diſcuſſed, and much agitated 
in law. 8 

Before lord Mansfield had been ſix montlis in the poſſeſſion of 
the dignity of lord chief Juitice he was, on the gth of April, 
7555 PET pro tempore, chancellor of the Exchequer ; and 


_—— R 
* —— — — —— ——4.: '. ˖ dee, 


* George Robinſon, of Bochym 1 in Cornwall, Eſquire, made his wil and 
after giving Bis wife one guinca, and bis father- in-law a groat, gave the 
oreateſt part of his real eſtates to Lancelot Hicks o © Plymouth, in the county ot 

P 


F c 
Devon, Gentleman, for and during the time of b natural lite, and 19 longer, 


provided that he lies his name and tab that of Robinfon, and live at his 


tiouſe at Bochym ; and after his deceate, 7 /uch Jon as he ſhould have, law 
fully to be begotten, taking the name of Robinſon; and for default of {uch 


iflue, then he e the ſame to his couſin, the defendant,  Wilkam 
Robinſon. 


In April 1733, We find that, in another part of this caſe, on this very 
will, Sir Joſeph Jekyll held Lancelot Hicks to be entitled to an eſtate for his 
life, ods to his cldeſt and but one fon for life, remainder to Wil- 
ham Robinſon, the deviſee over. 

In 1734 lord Talbot, on a re. hearing, was af the ſame opinion, yet the 
previous decree of a court of equity, confirmed on a re-hearing, did not pre- 
vent the unanimous certificate of the judges in the King's Bench in favor ot 
an eſtate tail by implication, v. We are of opinion that, upon the truc 
conſtruction of the ſaid will of the teſtator George Robinſon, the ſaid Lan- 


celot Hicks muſt, by neceſſary implication to effectuate the manifeſl general in 
tent of the ſaid teftator, be conſtrued to take an eſtate in fail male, he, and 


the heirs of his body, taking the name of Robinſon, notwithſtanding the 


expreſs eſtate deviſed to the lad Lancelot Hicks for his life, and no 


longer.“ 
This certificate Was confirmed in Chancery, and A decree made ac 


cCordingly. 


On an appeal to the Houle of Tacds from that decree, the opinion of all 


the judges was aſked. It was delivered by lord chief baron Parker, with the 


reaſons at large ; and they unanimouſly agreed with the above certificate, 
upon the above grounds ſuggeſted thereby. Whereupon the decree was af- 
firmed by the lords, on the 14th of February, 17 58. 


in 


I 
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in this office, principally through his mediation, the coalition 


between Mr. Fox, afterwards lord Holland, and Mr. Pitt, after- 
wards earl of Chatham, was brought about, the former having 
been made paymaſter of the forces, and the latter principal fe- 


cretary of ſtate ; a coalition which was of the moſt ſingular ſer- 
vice to the country, by uniting all the great leaders of the diffe- 
rent parties, and thereby giving an energy to the war we were 
then engaged in, and which terminated ſo glorioufly and ſuc- 
ceſsfully to the Britith arms. 


1787. 
A diſpute between two candidates reſpecting the right to a 


= Southwell fellowſhip * in this year, came in a very learned and 


— queſtionable 


— NY : 8 = . ES. ; N 
— — — : 


— 
— — —— 


* Maſters and ſenior fellows of John's College, Cambridge verſus Te. 
dington, clerk. 


After a long debate bad been ſpent, principally in reading numerous Is 


tin extracts from antient ſtatutes of biſhop Fiſher, and ſeveral of queen Eli- 
zabeth's ſtatutes having been introduced and read, on a ſuggeſtion by the 


counſel for the viſitor, that although biſhop Fiſher, as ſurviving executor of 
Margaret counteſs of Richmond, gave ſtatutes, yet he had no power to 


da fo, and that therefore queen Elizabeth gave freſh ſtatutes. The lord 
Chief juſtice, not to diſappoint public expectation, ordered that it ſhould 


ſttand over till the next day, and added, as 7 4 us have rape * the material 
” Natutes 1 in the mean time.“ 


In the ſecond day's argument the ais ee Mr. Yorke; and Mr. 


Norton, diſplayed great Power, deep n and delivered their argu- 


ments with animation. 


On the day following lord Mansfield obſerved; that, upon looking into 
the papers left with him, he found it neceſſary towards coming to a complete 
underſtanding either of the ſtatutes or of the deed, ** That the prior o__”— 
tution of the college antecedent to both ſhould be laid before the court,” 
bot]: the deed, and alſo queen Elizabeth's ſtatutes expreſsly refer to this Ms 
conſtituticn of the college, and conſequently muſt be, in ſome meaſure, un- 
intelligible and inexplicable, unleſs it be alſo known ** what the prior confti- 


tution was,” He propoſed therefore, that the parties ſhould, in the beft 


manner they could, Jay this conſtitution before the court, and that the caſe 
would be ſpoken to again 1n the next term, not by all the counſel arguing it 
over 
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g queſtionable ſhape before the court of King's Bench, and inaſ- 
much as the doctrine of the origin of the old colleges in both 
univerſities, 


1 f 
* . FU ** " i... — _— — 8 . =_ 
— a — — 5 
— — — ——— 


over again, but by only one counſel on each ſide, who ſhould apply them- 
ſelves to ſuch concluſions as might ariſe from ſuch prior conſtitution of the 
college, and be applicable to queen Plizabeth's ſtatutes, or to the deed of 
covenants. 8 e 
The caſe was accordingly achourned till the next term; and the lord chief 
© Juſtice, by his repeated requifitions to the parties for additional papers and 
== ſtatutes, having made himſelf completely maſter of the ſubject, we find him 
in the next term engaged in diſputing every inch of ground, which he 
| deemed unneceſſary to be trod over again, and in combating the ſtrong 
efforts which were made to prevent a ſummary, and, as Mr. Norton ftrongly 
contended, a premature determination. 
Mr. Solicitor-general having e to conſider three diſtin quel- 
tions, \ 3} 7- 
I. Whether the biſhop was not as extenſive a viſitor under the old conſti- 
tution as under the new? II. Whether the college are not bound by the 
acceptance of the new ſtatutes? On this head lord Mansfield wittily ob- 
ſerved, The college will not, moſt undoubtedly, agitate that queſtion, 
for if they do, they muſt give up all their /ivings, &c. and all other ad van- 
tages they claim under them.“ This ground was, of courſe, abandoned; and 
Mr. Solicitor-general, in his turn, ſtood corrected. So the great Eraſmus, 
when called upon to give his decided opinion between pope Leo and the 
great reformer Luther, had ſome faults to find with both, and, in ſumming 
up his charge againſt the latter, obſerved, that poor Luther had ſinned 
grievouſly and in a twofold capacity, firſt, in touching the pope upon his 
crown, and, ſecondly, the monks upon their bellies. The monarch ſmiled, 
and never forgot Eraſmus's conclufion of Tetigit coronam pontificis, et ventres 
monqſticorum. When Mr. Norton, with great ability, in his turn, ſtrongly 
contended, that it was premature to determine then whether the biſhop of 
Ely had juriſdiction ; that there ought to be a rule for the plaintiffs to de- 
=_ clare, that ſuch was the courſe of the court, and it had not been uſual to 
examine the matter upon ſhewing cauſe; after a declaration in prohibition, 5 
=: the whole would appear upon record, be ſolemnly judged, and the judge- 
ment might be reviewed upon a writ of error. To all which the lord chief 
Juſtice anſwered fully, and with great energy. A few general obſervations 
only will be ſelected in proof of his ſenſe of a delay in juſtice, and of unne- 
ceſſary circuity in proceedings of this nature: If the party who applies for 
a prohibition has a right to declare, though the court ſhould ſee no ground 
for the motion, a rule “to ſhew cauſe why the prohibition ſhould not be 
granted” is to no purpoſe, and hearing Founte) pen the . of that 
cauſe i is time mis-ſpent. Be | 


be 


714 THE LIFE OP 


univerſities, and the ingrafted fellowſhips therein is preſumed to 
be doctrina paucis cognita ; it is reaſonable to hope that a ſummary 


detail of lord Mansfield's elaborate diſcuſſion thereof will not be 
diſpleaſing. 

On the 29th of June, 1757, the important queſtion was dil- 
cuſſed in B. R. whether a court of law was not inveſted with 
power to relieve againſt fraud and impoſition ? As it has been 


frequently ſaid and inſiſted, that lord Mansfield introduced more 
e into a court of law than any of his predeceſſors had done; 


the 


* - * 3 


i 
893 


If, in caſes of this kind, the court: ſhould too ally yield to hang up the 
matter, by letting the plaintiff declare in prohibition, redreſs would come 


too late, and coſt too much. I was very defirous, as there is no fact diſ- 
puted, to go fully into the argument ow, and, if I faw no ground to doubt 
of the biſhop's juriſdiction as viſitor, to ſtop ITE delay, vexation, 
and expence. 


Ihe ſubject matter of the complaint to the viſitor is a competition for 
preſent maintenance and education upon an eleemoſinary foundation. The 


cauſe of the contention is a controverted election, which is too apt to engage 
and animate the electors. 


In compaſſion to the 8 and for the peace of this learned body, 
the diſpute eg not to be ſuffered to continue longer than is abſolutely un- 


c voidable. I have procured information concerning mo/? of the colleges in 
Oxford and Cambridge; and I find that moſt of the old colleges in both 
univerſities contiſt and are made up (leſs or more) of ingrafted fellowſhips, 
and ingrafted by indentures too; and all theſe are conſidered as part of the 
old body, unleſs there be any particular exception by the terms of the new 


toundation. I am fatisfied, upon mature reflection, the college would 


tremble at the conſequence of leaving every election into any of theſe ingrafted 


fellowſhips, or any other diſputes concerning them, open to courts of law, 
and the at ages and delay attending ſuits in them. It ſeems to me very 


cClscar that the biſhop is as much judge of his complaint, as if it related to 
one of the % fellowſhips : and, if it related to one of the old fellowſhips, I 
think the juriſdiction of the bithop as viſitor moſt evident. Therefore I am of 
opinion, that the cauſe ſhewn againſt this rule is ſufficient, and it ought to 


be diſcharged. In which opinion the other Judges preſent concurred, and 
the rule was diſcharged accordingly. 

Ihe following obſervations by the lord chief juſtice, reſpecting new 
trials and the right which a court of law ought to exerciſe in granting relief 
againſt fraud and impoſition, aroſe in * term 30th and 9 George I, 

in 
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the author of theſe ſheets is deſirous in the diſcuſſion of this mat- 


ter of diſcharging his duty impartially, and in order thereto will 
| | beg 
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in the caſe of Bright, executor of Hannah Criſp, widow, againſt Fynon, 
on a motion for a new trial on payment of coſts. The plaintitt's counſel ob- 
tained a rule to ſhew cauſe why the verdict ſhould not be ſet aſide upon piy- 
ment of coſts ; whereupon lord Mansfield ſaid, that he did not chute in 
any cauſe tried before him to conclude the matter by a ſhort report, ** that 
he was ſatisfied or diffatified with the verdict.” He would ttate the calc 
particularly to the court, and referve declaring his opinion of the verdict 
(Which he had not yet intimated cither at the trial or {fince) till he had 


heard the counſel on both ſides. 


This was an action upon the caſe brought by the plaintiff as executor of 
Hannah Criſp, widow, deceaſed, againſt the defendant, upon a common 
romiſſory note for payment of ſixty pounds and legal intereſt, 


Ihe defendant Eynon, who ſigned the note, ſet up a diſcharge in the fol- 


lowing words : 0 

„ I promiſe unto John Eynon, that, in conſideration of his paying unto me 
intereſt for ſixty pounds, he has of mine during my life, after the rate t 
five pounds per cent. per annum, that then the ſaid ſixty pounds, at my de- 
ceaſe, ſhall be his, and his note for the ſame ſhall be void and of none effect. 
Witneſs my hand this roth day of October, 1753, Hannah Criſp.” The 
body was all his own hand; but he called two witnefles, who ſaid they be- 


lieved the name ſubſcribed to be the hand of the teſtatrix ; but their Know- 


ledge of her hand was very light, one of them having only ſeen her ſign 


Lord Mansfield, after having ſtated all the circumſtances of the caſe fully, : 


faid, he left two queſtions to tlie jury: 1ſt, * Whether the name of the teſta- 


trix was forged ;” 2d, if they took it upon the evidence laid before them to 


be her hand, then, whether it was not obtained by fraud, and without her 


knowing the contents and effect of the writing ſhe ſigned.” The jury found 


for the defendant. Lord Mansfield intimated nothing then as to his own | 
opinion of the caſe ; and profeſſedly avoided doing it now till he ſhould 
have heard the counſel. They were accordingly heard; and they who 


ſhewed cauſe againſt the rule, went very much at large into the propriety 


and riſe of granting neo trials. They urged that a verdict ought to be con- 
cluſive where evidence of any ſort was given on both ſides. That the for- 
gery here was the only queſtion : if the plaintiff objected fraud and impaſition, 


he muſt go to a court of equity fot relief. Lord Mansfield: Trials by 


jury in civil cauſes could not ſubſiſt now without a power ame where to 
grant new trials. If an erroneous judgement be given in point of /aw, there 


are many ways to review and ſet it right, Where a court judges of fact upon 
diſpoſitions in writing, their ſentence or decree may, many ways, be Fray 
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beg permiſſion, as occaſion may offer, to point out the true 
ground of ſuch adoption, by aſſigning lord Mansfield's own rea- 
ſons 


— - — 
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and ſet right. But a general verdict can 1 only be ſet right by a new \ trial, 


which is no more than having the cauſe more deliberately conſidered by ano- 


ther jury, when there is a reaſonable doubt, or perhaps a certainty, that 
Juſtice has not been done. The writ of attaint is now a mere ſound in every 
caſe : in many it does not pretend to be a remedy. There are numberleſs 

cauſes of falſe verdicts without corruption or bad intention of the jurors, 
They may have heard too much of the matter before the trial, and imbibed 


prejudices without knowing it. The cauſe may be ſo intricate, the exami- 


nation may be ſo long, as to diſtract and confound their attention, Moſt 


general verdicts include legal conſequences, as well as propoſitions of fact: in 


drawing theſe conſequences, the jury may miſtake, and infer directly con- 


trary to law, The parties may be ſurpriſed by a caſe fallely made at the 


trial, which they had no reaſon to expect, and therefore could not come 
prepared to anſwer, If unjuft verdicts, obtained under theſe and a thouſand 
like circumſtances, were to be concluſive for ever, the determination of civil 


Property, in this method of trial, would be very precarious and unſatis- 


factory. It is abſolutely neceſſary to juſtice, that there ſhould upon many oc- 
cations be opportunities of reconſidering the cauſe by a new trial; and it is 
done in a way very favorable to the parties for whom the wrong verdict is 
given: it is upon payment of coſts; whereas in other caſes, where a wron 


8 judgement i is reverſed, coſts are paid as if the right judgement had been 


given in the firſt inſtance. It is nor true, „that no new trials were granted 
before 1655, as has been ſaid from Style 466. In Slade's caſe, m. 24, c. 1, 
(which was in 1648) in King's Bench reported in Style 138, the court was 
moved for judgement formerly ſtayed upon a certificate made by baron At- 


Kins, * That the verdict paſſed againſt his opinion.“ Bacon Juſtice ſaid, 
judgements have been arreſted in the Common Pleas, upon ſuch certificates. . 


ales of counſel with the defendant prayed, that the judgement, in that 
caſe of Slade, might be arreſted, and that there might be a new trial ; for 


that it had been done theretofore in like caſes; indeed that caſe, as thee re- 
ported, repreſents Rolle Juſtice, to hold “' that it ought not to be ſtayed, 


though it have been done in the Common Pleas ; for that it was too arbitrary for 
them to do it.” And he adds, “ you may have your attaint againſt the 
jury; and there is no other remedy in law for you: but 1 it were good to ad- 
viſe the party to ſuffer a new trial for better ſatisfaction.“ 

In the cafe of Wood verſus Gunſton, Michaelmas, 1755, Banc. Sup. 
Style 466, (which was an action upon the caſe for ſpeaking ſcandalous words 
of the plaintiff, and a verdict of the plaintiff with one thouſand five hun- 
dred pounds damages), the defendant moved for a new trial; and Glyn 


Chief Juſtice ſaid, “it was in the diſcretion of the court in ſome caſes, to 
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picious cireumſtances * not be a ground tor a new trial, to ie the plain- 
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ſons for his adherence to, or departure from, the rules and prin— 
ciples of equity in a court of law. 
The 
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rant a new trial: but this muſt be a Judicial, and nat an arbitrary diſcretion. 
And it 1s frequent, in our books, for the court to take notice of the miſcar- 
riages of juries, and 20 grant new trials upon them. And it is for the people's 
benefit that it ſhould be ſo; for a jury may ſometimes, by indirect dealings, 


be moved to fide with one party, and not to be indifferent betwixt them; 
but it cannot be ſo intended of the court.” And in that caſe @ new 77141 


was ordered, upon the defendant's paying full coſts, the judgement ſtandin 
as a ſecurity to pay what might be recovered upon the next verdict. The 
reaſon why this matter cannot be traced farther back 1s, that the old report- 


books do not give any accounts of determinations made by the court upon 


motions. Indeed, for a good while after this time, the granting of new 
trials was holden to a degree of ſiriftneſs, ſo intolerable, that it drove the 
parties into a court of equity, to have in effect a new trial at law of a mere 
legal queſtion, becauſe the verdict in juſtice, under all the circumſtances, 
ought not to conclude : and many bills have been retained upon this ground; 
and the queſtion tried over again at law under the direction of a court of 


1 0 5 equity. And therefore of late years, the courts of law have gone more libe- 


rally into the granting of new trials, according to the circumſtances of the 
reſpective caſes. And the rule laid down by lord Parker, in the caſe of the 


queen againſt the corporation of Helſtan, H. 12 Anne, B. R. ſeems to be the 
_ beſt general rule that can be laid down upon this ſubject ; viz. doing Juſtice 


27 


to the party,” or, in other words, attaining the juſtice of the caſe.” 

The reaſons for granting a new trial muſt be collected from the who/z 
evidence, and from the nature of the caſe, conſidered under all ts circum. 
ſtances, 
This power may be axcreiGed at much leſs expence of time and money, 
therefore more beneficially for the ſubjee, by the common law where the cauſe 


has been tried. 


Of late years new trials have been granted, not only after trials at Ni Ja 


| Prize, oat alſo after trials at bar. And it is at leaſt equally reaſonable to do it 
after the 


trials at bar as after trials at N Prius (if the juſtice of the cafe 
demands it); or indeed rather more ſo, as the latter muſt be done upon 


what could have actually and perſonally appeared to a /mpgle judge only; 


whereas the former is grounded upon what muſt have manifeſtly and fully 


appeared to the whole court. 


I come now to the preſent verdict; and mould be ſorry that the queſtion 


depended upon my being ſatisfied Or diflatified : and therefore I have ſtated 
the whole. 


If the matter in diſpute was 160 great value, Iwill not ſay, that all the ſuſ- 


titf 
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The increaſed liberality of courts of law in granting or re- 
fuſing new trials, and the indubitable right veſted in tho'e 
courts 
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tiff an opportunity of getting the inſtrument inſpeted by Peru acquainted 
with her hand : though I think, upon the evidence laid OR the jury, the 
verdict in that reſpect was right. 

W hat I go upon is the apparent manifeſt fraud and impoſh, lion in obtaining 
the diſcharge from the teſtatrix, if ſhe really ſigned it. 

Fraud or covin may, in Judgement of the law, avord every kind of act : 


many inſtances are put in Fermor's caſe, 3 Co. 77. 


«What circumſtances and facts amornt to ſuch fraud or covin” is always 
a queſtion of law. Courts of equity, and courts of law, have a concurrent 
juriſdiction to ſuppreſs and relieve againſt fraud. But the interpoſition of | 
the former is often neceflary for the verter nveſiigating truth, and to give 


more complete rediels, 


The writing upon the force of it ſpeaks impoſition. It imports being for 
conſt deration. She releaſes the principal in con/ideration of five pounds per 


cent. during her life; which 3s only legal intereft, and the preciſe rate he 
was obliged to pay by his note. The defendant has ſet up another conſi- 
 deration not exprefſed, which is not only not proved oy him, but proved by 
the evidence on both fides. 


He now contends, and his counſel have argued, „that it was intended to 
be rev ocable by her during her lite, and therefore was only in the nature of 
a legacy.” That power ** to revoke” is omitted; the writing all of his own 
hand, and kept in his own cut, and, if it was in the nature of a legacy, It 
is revoked by the ſubſequent will. | 

'The teſtatrix never imagined ſhe had Sara herſelf of this money : In her 
circumſtances it would have been madneſs. 'The defendant, during her life, 
did not dare to ſay, even to his own wite, ce that the teſtatrix had given him 


this money.” 


He did not dare to claim it laat after bet dea wal would have 


compounded, by withdrawing his caveat, to have got his note delivered up. 


No anſwer was attempted, by proof, to the apparent impoſition. Upon his 
own caſe, ſtated by himſelf, and the evidence on both ſides, the tranſaction 
to, get her hand to this writing muſt have been Franui, and if it be ſo, the : 


| law ſays, „ he ſhall not avail himſelf of it. 


The arrention of the jury was artfully drawn to the heinous charge of for- 
gery only; and I left the queſtion of fraud to them without any expreſs di- 


rection, that the circumſtances ſpoke fraud apparent.” The ſame jury 
might, upon reconſideration, find. a differ ent verdict. [ dare ſay, they 


meant to do right. 
But the merits of the caſe appearing to me in this light, I am clearly of 


opinion, that there gh to be a neu trial. 
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courts to puniſh fraud or covin, are Clearly exemplified by lord 

| Mansfield. 

| | In Michaelmas Term, 1757, judgement was given by the 

court of King's Bench in the caſe of W rndham and Chet— 

wynd *, a very important and intereſting caſe reſpecting the 
cre- 
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"Theſe are my ſentiments : my brothers will judge whether I am right or 
not. Ne: ; 
The other judges who were preſent concurred. Mr. Juſtice Wilmot was 
abſent in chancery. | 
The cauſe never came on to be tried again : 1t is therefore probable, Ace 
the defendant acquieſced | in the opinion of the court, and paid the money. 


* Sir James Burrows, in his report of the caſe of Windham and C het- 
wynd upon a will of land, dated the 14th of May, 1750, and a codicil of 
the ſame date made by Walter Chetwynd, late of Grendon, E1q. deemed it 

do be unneceſſary either to prefix the arguments of the counſel, or the autho- 
* rities upon which they relied, as lord Mansfield entered into the caſe ſo very 
minutely in delivering the opinion of the court upon it. Dr. Burn, in his 
Ecclefiaſtical Law, p. 532, has given a ſhort ſummary of theſe arguments; 
and inaſmuch as Sir James Burrows has reported fully and faithfully i m his 
firſt volume, p. 417 to 430 incluſive, the opinion delivered by the chief 
juſtice on this very important caſe, the author of theſe ſheets will only en- 
deavour to point out the nice diſtinction made by lord Mansfield, as we 
between a perſon endeavouring to eſtabliſh any particular deviſe of lands, 
preſent, or in remainder, by his own teſtimony, as allo reſpecting a jub. 
{cribing witneſs, claiming only as a legatee, or as a creditor, of the teſtator. 
His lordſhip having laid down the rule, that a perſon ſhall not, in a court of 
juſtice, intitle himſelf to a deviſe by virtue of his own lubſcription, which, 
at the time of ſubſcribing, he could not have proved by his examination, 
and having previouſly obſerved that there was not a ſingle determination 

| which carried the incapacity farther than that rule, immediately ſubjoined: 
„ This is the caſe of Hilliard and Jennings, this is the reſolution and judge- 
ment of the court in the caſe of Anſty ve: W us Nowſing.” To proceed to the 
conſideration of the different circumſtances in the caſe before the court. 
The witneſſes to the will and codicil of Mr. Chetwynd were in nature of 
legatees, there being a charge upon the reſidue of his real and perſonal 
eſtates for the payment of all his juſt debts, legacies, and incumbrances. 
Now the fact was, that Meſſrs. Squire and Baxter, two of the ſubſcribing 
witneſſes, were the teſtators attorneys, and as ſuch had ſome unſettled ac- 
counts between them, but which before their examination in the cauſe were 
ſo far ſettled, as that a balance was due from them to the executor of the 


| te ſtator. The third was the teſtator 8 N ; and the jury found, that 
at. 
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credibility of witneſſes to a will of land, which came before the 


court on a ſpecial verdict, and had, previous to the judgement 


of the court, been twice elaborately argued. 

Lord Mansfield deemed it to be an important part of his duty 
as a judge to difentangle abſtruſe caſes, which came before him, 
from the mazes and great intricacy which were frequently in- 


troduced by the elaborate arguments of counſel. He ſeemed to 
have a particular pleaſure in diſcriminating between ingenious, 


at the time of atteſting the writings, and alſo at the time of the teſtator's death, 


there was due and owing to the third witneſs the ſum of eighteen pounds, 


five ſhillings, and five pence : but they alſo found, that the executor of the 
teſtator had paid the ſaid debt of eighteen pounds, five ſhillings, and five 
pence, to the third witneſs, before his examination in the cauſe; and that he 


had not, at the time of his examination, any demand upon the teſtator, 


In this ſituation, lord Mansfield, in the third and laſt head of a very learned 


and elaborate argument, wherein a perfect knowledge of the Roman law, as 


well as of the laws of the land, is diſplayed and critically diſcuſſed, con- 


cluded as follows: * The preſumption of intereſt, at the time of /ub- 
ſcription,” is taken off, at the death, by the principal funds being more than 


ſufficient : it 1s taken off before the trial by the debts being paid; but the 
benefit, at the time of ſubſcribing, was nothing. It does not appear the 


principal funds then were deficient. The legacy is a bare poſſibility upon a 


contingency, which contingency never happened. But I will go farther. I 
think a charge ** to pay debts” ought not to incapacitate ſubſcribing witneſſes, 
although they wanted and claimed the benefit of it. Every honeſt man 
ſhould make that charge in his will; he who omits it is ſaid to fin in his 
grave. e 3j nn On naar, *** 
Fraud cannot be preſumed from inſerting a clauſe, which it would be ini- 
No man would reſort to wicked and fraudulent practices, to get his debt 
charged upon land by the of his debtor; if he ſuſpected the debtor's 


circumſtances, he would not ſtay till his death, or truſt to a revocatle ſecu- 


rity. The preſumption of fraud in this caſe would be againſt juſtice and 


truth; and the public inconvenience ſo great that hardly a will could ſtand. 


This charge ought to be in every will. The perſons attendant upon a dying 
teſtator, and therefore moſt common witneſſes, are generally in /ome degree 
creditors ; ſuch as ſervants, parſon, attorney, apothecary, &c. and the diſ- 
allowing ſuch perſons to be witneſſes cannot anſwer ends of public utility. 
Upon the whole, we are all of opinion, that this will 18 duly atteſted by three 


witneſles. 


clear, 
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comes within a very narrow compat: he Ct 
to this queſtion : ** Whether Mrs. Moſtyn, the teſtatrix, intended to give 
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clear, and convincing argument, and ſubtle metaphyſical diſ- 
tinctions, tending to bewilder and miſlead the Tyros or ftudents 
in the law. As to their making any impreſſion on the minds of 
the judges, if the alluſion may be pardoned, we might as ſoon 


expect to ſee the hawk, in its paſſage through the regions of air, 


leave a print of his wild and circuitous flight behind him. 
His ideas went to the growing melioration of the law, by 


making its liberality keep pace with the demands of juſtice, 


and the actual concerns of the world * ; not reſtricting the infi- 


nitely-diverſified occaſions of men, and the rules of natural juſ- 
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* The caſe of Goodman and Goodright, in Michaelmas Term, 1 759, on 
error from the grand ſeſſions in Wales, was upon a judgement there given 


for the plaintiff in an ejectment, brought by Richard Williams and Anna- 


bella, his wife, for lands in Denbighſhire, in which the jury had, upon the 
trial of it, there found a ſpecial verdict, which the juriſprudent will find 
ſtated in the ſecond Burr. 847. This caſe having been reported by Sir James 
Burrow, ſo as not to be relied on according to the obſervations, or rather 
cenſure of the Court of B. R. in the caſe of Fonnereau and Fonnereau, 20th 


George III. it may be proper to ſtate the conciſe manner in which lord 


Mansfield cleared the caſe from the obſcurity of the ſeveral diffuſe argu- 
ments, as they were termed by Sir James Burrow, although the reporter al- 


lowed that ſeveral nice points were diſcuſſed in them, and that the reaſonings 
of the counſel were ſupported by a great variety of caſes. In delivering the 


reſolution of the court, his lordſhip took notice, that this caſe, when 


ſtript of a great deal of learning, which may very well be laid out of it, 


as not being at all eſſential to the determination of the preſent queſtion, 
8. The whole of the caſe comes ſingly 


her nephew Charles Lloyd, and the heirs of his body, the remainder or rever- 
fion after the death of herſelf, and of Dr. Edward Wynn and Anne his wife, 


and of the heirs of their two bodies, and alſo of the heirs of Anne's body by any 


ſecond huſband, or whether ſhe meant to give him an eſtate in poſſeſſion ?”. 
The counſel for the defendant in error very judiciouſly laboured to prove 


that Mrs. Moſtyn meant, in this deviſe “ to him, and the heirs of his 


body,” to deviſe the eſtate to him immediately. This they found themſelves 


_ obliged to inſiſt upon, and to endeavour to maintain. But neither the 


words, nor the nature of the proviſion Mrs. Moſtyn was making, will admit 
of this conſtruction, For, the words do by no means import any thing like 
1 = it, 
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tice, within artificial circumſcriptions, but conforming our juriſ- 
prudence to the growth of our commerce and of our empire. This 


enlargement of commerce and of our empire, in the year 1744, 


he appears almoſt to have foreſcen, and he lived to behold it. 
1 1 DE arguments on the other ſide, ſaid that great light of the 
law, (that is, arguments againſt admitting the teſtimony, in 
queſtion, from the novelty of the caſe,) “ prove nothing. Does 
it follow from thence, that no witneſſes can be examimed in a caſe, 
that never ſpecifically exiſted before? or that an action cannot be 
brought in a caſe that never happened before ? Reaſon (being 
ſtated to be the firſt ground of all laws, by the author of the 


book called Doctor and Student) muſt determine the caſe. 
Therefore the only queſtion is, whether upon principles of reaſon, 
j;uſtice, and convenience, this witneſs be admiſſible ? 


Cafes in law depend upon the occaſions which gave riſe to 
them ; - all occaſions do not ariſe at once: now 4 parlicular Jpe- 
cies of Indians appears; hereafter another ſpecies of Indians may 
ariſe. A ſiatute can ſeldom take in all caſes. Therefore the common 


* . ; — . . its. 
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it, but quite the . and it can never be imagined to be her intention 


to exclude all the iſſue of her favorite niece Anne Wynne, in order to prefer 


Charles Lloyd and his iſſue: indeed, the direct contrary plainly appears. It 


15 a future deviſe, to take place after an indefinite failure of iſſue of the body 


of a former deviſee, which far exceeds the allowed compaſs of a life or lives in 


being, and 21 years after ; (which 1 18 the line now — . — and "my ſenſibly 


and rightly drawn). 


The articles can not be conſidered as executed : they are only a covenant, 
that ſhe will on the ſolemnization of the marriage at the requeſt of Ed. ; 


_ ward Wynn and Anne, at or after Juch time as Edward Wynn ſhould ſettle his 
eſtate, &c. ſettle and convey hers.” The will does not profeſs to be an exe- 


cution of them; nor does it mention any truſtees to preterve. CONTINGENT 2 re- 


mainders agrecable to the articles. 


But if the will was an execution of the articles, then Anne Wynn was tenant = 
in tail, and might ſuffer the recovery. If ſhe took nothing under the will, 
the is heir at law to Mrs. Moſtyn; and the leffor of the plaintiff has 10 Ane. 

Therefore this judgement muſt be reverſed. 
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jaw, that works itſelf pure by rules drawn from the fountain ef 
Juftice, is for this reaſon ſuperior to act of parliament. 

From the period of this great judgement to the preſent time, the 
law has gone on continually working itſelf pure (to uſe lord 
Mansfield's expreſſion) by rules drawn from the fountain of 
juſtice. “General rules,“ ſaid the ſame perſon, when he fat 
upon the bench, are wiſely eſtabliſhed for obtaining juſtice with 
eaſe, certainty, and diſpatch. But the great end of them being 
40 do juſtice, the court will ſee, that it be really obtained. 

On another occaſion, a propoſition being made for ſetting 
aſide a verdict, he ſaid, * this ſeems to be zhe true way to come 
at juſtice, and what we therefore ought to do; for, the true text 
is, boni judicis eſt ampliare juſtitiam (non juriſdiflionem as has 
been often cited). In conformity to this principle, the ſuppoſed 
rules of evidence have, in late times and judgements, inſtead 


of being drawn to a greater degree of ſtrictneſs, been greatly 
relaxed. 5 
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« All evidence is according to the / ibjeft- matter to which it 1s 5 
plied. There is a great deal of difference between length of time 
that operates as a bar to a claim, and that which is uſed only 
by way of evidence. Length of time, uſed merely by way of 
evidence, may be left to the conſideration of the jury, to be 
credited or not, or to draw their inferences one way or the 
other, according to circumſtances. I do not know an inſtance in 

which proof may not be Supplied.” In all caſes of evidence lord 
= Mansfield's maxim was, to lean to adm 1/1 bility, leaving the ob- 
| 7 jections which were made to competency to go to the credit 
of the witneſs, and to be weighed in the minds of the jury 
after they had heard it. In objections to wills, and to the teſti- 
mony of witneſſes to them, he thought it clear that the judges 
ought to lean againſt objections to the formality, and againſt 
diſqualification of a witneſs on account of a remote intereſt, 
In fine, his doctrines, and his unwearied attention, (as will be 
iluſrated in their proper places,) tend eib and wiſely to 
” o& 5 ſettle 


N 
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ſettle the principles of departure from, or adherence to, the 
rules of evidence. 
Defirous that the maritime law * ſhould be more perfectly 
underſtood, that it ſhould not be conſidered as the law of any 
particular 


— mn „ 
* * 1 > 


The ſtate of the caſe of Luke and othenn acainſt Lyde, being very con- 
ciſe, is here tranſcribed. 

The defendant ꝙ Lyde ſhipped a cargo of 1501 quintals of fiſh, at the 

port of Saint John's in Newfoundland, on-board the ſhip Sarah belonging 


to the plaintiffs, to be carricd to Liſbon. The plaintiffs were to be paid 


freight, at the rate of two ſhillings per quintal. 
The original price of the ſaid cargo was, at Newfoundland, ten ſbillings g 
and ſix pence, ſterling, per quintal. = 
The plaintiffs had alſo, on-board the ſaid Sarah, a cargo of 945 quintals 
of fiſh, which was their o property. 
'The ſhip {ſailed from the port of Saint John's on the 27th of November, | 
1756, and had proceeded ſeventeen days on her voyage; and was taken on 


the 14th of December following, within four days fail of Liſbon, by a 
French ſhip. And the captain, the other officers, and all the crew (except 


one man and a boy) were taken out of the Sarah, and put on-board the 


French ſhip. The ſhip Sarah was retaken on the 17th of the ſame Decem- 
ber, 1756, by an Engliſh privateer ; and on the 29th of December, 17 56, 


brought into the port of Biddeford in Devonſhire. 
The plaintiffs, having inſured the ſhip, and their part of the cargo, 


OR $65 "DE. the fame to the infurers.. But the freight, which the owners were in- 
titled to, was not inſured. 


The defendant had his goods of the recaptors, and paid them fire Killings : 


per quintal ſalvage, at the rate of ten ſhilling per quintal value. 


The fiſh could not be fold at all, at Biddeford, nor at any other port in 5 


England, for more than ten ſhillings per quintal, clear of all charges and ex- 
penccs in bringing them to ſuch port. And the moſt beneficial market (in 
the apprehenſion of every perſon), for diſpoſing of the faid, cargo of fiſh, 

was at Bilboa in Spain; to which place the defendant /ent it, in the 

March following ; and there was no delay in the defendant in ſending the 


{aid cargo thither, And it was ſold there for five ſhillings and fix pence per 


quintal, clear of the kent thither, and of all expences attending the ſale 


there. 


_ 4 Second Burr. 883. 
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particular realm, but as the jus gentium uncircumſcribed, and 


boundleſs as the ocean itſcl;, a ſpecial caſe from the preceding 
0 . De- 


8 _ — ä 5 " . 1 
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The freight from Biddeford to Liſbon is kigher than from Newfoundland 
to Liſbon. : 

From the time of the capture, the whole way that the ſhip was after- 
wards carried, was out of the courſe of her voyage to Liſbon. 

The queſtion was, whether the plaintiffs are intitled to any and what 
freight, and at what rate, and ſubject to what deduction.“ 

Mr. Huſſey for the plaintiffs cited, as a foundation of his argument, the 


_ caſe of Lutwidge and How verſus Grey et alics, heard on the 22 of Fe- 
bruary, 1733, in the Houle of Lords. | 


Lord Mansfield. 'The Houſe of Lords dete iind upon theſe reaſons, 


(delivered by the lord chancellor Talbot) “ that the 2% , Height was due 
upon the goods ſent to Briſtol; becauſe the maſter offered a ſhip to carry 


the goods to Ga νοον, which was the port of delivery: but, as the her de- 


clined carrying the other goods to Glaſgow (the port of their delivery), they 
determined that, as to them, he ought to be paid only pro ratd ; viz. as much 
as was proportionable to his car rying them to Youghall, the place where the 
accident happened ;” and this was all agreeable to the maritime law. 


Lord Mansfield faid, that, though he was of the ſame opinion at the 
aſſizes as he was now, yet he was defirous to have a cafe made of it in order to 


ſettle the point more deliberately, ſolemnly, and notoriouſly, as it was of 
ſo extenſive a nature; and eſpecially as the maritime law is not the law of a 
particular country, but the general law of nations: ** Non erit alia lex Rome, 
alia Athenis, alia nunc, al: a Poſibac, ſed, et apud onines gentes et omni tempore, I 
una eademque lex obtin.bit ” | 


He faid, he always leaned, (even whate he had himſelf no Jouve.) to 


= making caſes for the opinion of the court, not only for the greater fatisfa&tion 
of the parties in the particular cauſe, but to prevent other diſputes, by making 
the rules of law, and the ground upon which they are eſtabliſhed, certain and 
notorious ; but he took particular care that this ſhould not create delay or ex- 
pence to the parties; and therefore he always dictated the caſe in court, 
and ſaw it ſigned by counſel before another cauſe was called ; and always made 
it a condition in the rule,“ chat it ſhould be ſet down to be argued within 
the firſt four days of the term.” Upon the ſame principle, the motion, ** to 


put off the argument of this caſe to the next term,” was refuſed ; and the 


plaintiff will now have his judgement within a few days, as ſoon as he could 


have entered it up if no caſe had been reſerved, at the expence of a fingle 
argument only; and ſome rules of the maritime law, applicable to a variety 
of cates, will be better known. He ſaid, before he entered into it particu- 
larly, he would lay down a few principles ; which having done at fome length, 


bis lordſhip e I find by the ancienteſt laws in the world, (the 
| Rhodian 


ii. THE LITE OFT 
Devonthire aſſizes, was reverſed by lord Mansfield at the ſummer 
circuit, 1759. 
Either as an embelliſhment to the preſent work, which, in its 
nature, and in order to be uſeful, muſt in general be grave and 
ſerious, or as a relaxation to the mind from the fatigue of con- 
ſtant attention to one uniform ſyſtem of dry law, the author is 
deſirous to introduce occaſionally a few well- authenticated anec- 
dotes ; if an apology for ſuch relaxation ſhould be deemed ne- 
ceſſary, it is to be hoped that the following argumentum ad homi- 
nem will be acceptod as ſuch. A very able and praiſe-worthy 
judge, the late Sir Joſeph Yates, was accuſtomed to declare, that 


— — 


Rhodian laws,) that the maſter ſhall have a rateable proportion, where he is 


in no fault, And Conſolato del mere, a Spaniſh book, is alſo agreeable thereto. _ 


Ever fince the laws of Oleron, it has been ſettled thus : In the uſages and 
cuſtoms of the ſea, (a French book,) with obſervations thereon, the fourth 
article of the laws of Oleron is, ** that, if a veſſel be rendered unfit to pro- 
ceed in her voyage, and the mariners ſave as much of her lading as poſſibly 
they can ; if the merchants require their goods of the maſter, he may deliver 
them, if he pleaſes, they paying the freight in proportion to the part of tlie 
voyage that is performed, and the coſts of the ſalvage : but, if the maſter can 
readily repair his ſhip, he may do it; or, if he pleaſes, he may freight another 
ſhip to perform his voyage.“ Amongſt the obſervations thereon, the firſt is, 
« that this law does not relate to a total and entire loſs, but only to /aivage; 
or rather, not to the ſhipwreck, but to the diſabling of a ſhip, ſo that the 


cannot proceed in her voyage without refitting : in which caſe the merchants 


may have their goods agen, paying the freight. in proportion to the way the 
ſhip made.” 


And the caſe i in the Houſe of Lords between Lutwidge and How verki | 


Gray et alios, is alſo in point, and was well conſidered there; and lord Tal- 


bot gave the reaſons of the judgement of the houſe at length. 5 
Therefore, in the preſent cate, a rateable Proportion of freight ought to be 
Er for half the goods. | . 
The verdict muſt be for 60l. 145. which upon computation amounts to the 
rateable proportion of the freight, being 4+ of 731. the half of 150). 

Conſequently the verdict | which was for Jol. muſt be ſet right, and made 
60l. 148. 
See alſo a very ae and RR ESSAY opinion of lord Mansfield, on the 

nice diſtinctions between a total and an average loſs in the ſpecial caſe of. 
Hamilton and Mendes, Second Burr. 1208. 


whenever 
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whenever intenſe application to any legal ſtudies became bur- 
thenſome or unpleaſant, he changed the ſcene, read a few pages 
of Dean Swift's Works, which not only relieved him while he 
read, but alſo ſent him back to his dry law in perfect good hu- 
mour. In imitation of a character fo diſtinguiſhed and fo pure, 
and without any deſign to depreciate the pre-eminence, I had al- 
moit jaid the ſovereignty of the Dean of Saint Patrick, in the 
regions of wit and fancy, the following anecdotes are attempted 
to be placed in their true light of maniteſting, that a grave judge 
may with impunity now and then introduce the golden rule of 
Horace, Dulce eft defipere in loco. 

An anecdote having appeared in the ſummer, 1760, in ſeveral 
public prints, purporting, that, early in lord Mansfield's chief 
juſticeſhip, a certain diligent book-read advocate had taken up 
a conſiderable portion of the time of the court, in producing 
leveral black-letter cales, to prove the genuine conſtruction of an 
old woman's will! | 

His lordſhip heard him with great patience for ſome time; at 
laſt he interrupted and quite broke the ſtring of his learning, 
by aſking him, „whether he thought the old woman had ever 
heard of theſe caſes? and, if not, what common ſenſe and juſtice 
muſt lay to that matter ? ? He therefore immediately gave judge- 
ment in favor of common ſenſe againſt the black- letter- law, to 
the full ſatisfaction of the whole court. MS 

The curious reader may be deſirous of aſking, whether the 
caſe of the old woman's will, or any ſimilar caſe, which gave 
birth to the paragraph of the triumph of common ſenſe, has 
been faithfully reported. The anſwer, reſpecting a ſimilar caſe, 
is in the affirmative. For inſtance, the priſoners in the King's 
Bench priſon were, in Trinity term 1760, adviſed, or were of 
themſelves deſirous, to try whether the chief juſtice would not. 
be inclined to determine in their favor, by giving them the be- 
nefit of a legacy, in preference to the priſoners in the Mar- 


_ ſhalfea- priſon. The caſe was imply this: Ferri Aſhfield, 
= of 
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of Richmond in Surrey, gentleman, deviſed his copyhold eſtate 
(already ſurrendered to the uſe of his will), and allo all his per- 
ſonal eſtate (after &c.), to truſtees to be ſold ; and directed the 
produce to be laid out in freehold lands. Then he farther di- 
rects, that his truſtees ſhall for ever iſſue, pay, and diſpoſe of, 
the rents and profits unto and amongſt ſuch perſons as for 
the time being ſhall be poor priſoners and infolvent debtors in 
the Mar/halſea-priſon in the borough of Southwark in the county of 
Surrey, and real and fit objects of charity, for and towards their 
ſubſiſtence, during their reſpective impriſonments Here, in ſuch 
manner, and in ſuch parts and proportions, as his ſaid truſtees, 
and the ſurvivors of them, and their heirs, ſhould, from time to 
time, order, direct, and appoint. . 

Mr. Gould, the learned counſel for the priſoners ii in the den | 
of the Court of King $ Bench, W that this deviſe delete 


To 20 his poor clients. 


The deviſe is © to the priſoners in the Marſbalſea priſon in the 
borough of Southwark,” which muſt mean zhe priſon of this court, 
In ſupport whereof he cited Co. 10. Rep. 69, 71, 72. The 

caſe of the Marſhalſea ; ; and Spelman's Gloſſary, title Marſhall. 5 
And he obſerved, that the defendant, who is a priſoner in the 
King”: s Bench priſon, is, and is always ſuppoſed (in the decla- 
ration againſt him) to be in Cuſtod Mar eſchalli Marechalfie Do- 
mint regis. The other, (the defendant in the Palace- Court) in 
Cuſtod Mar eſchalli Mareſchaljiz Hoſpitii Domini Regis. He alſo 
. cited firſt Bulſtr. 207 to 212, Cox verſus Gray, at large: and ar- 
gued, that therefore, propter excellentiam, this deviſe is to the 
priſoners of the priſon of this court. The counſel on the other 
| ſide argued, and ſufficiently ſhewed, that this deviſe muſt be un- 
derſtood to be to the prifoners 1 in the priſon of the Marſhal of 1 the 
Houſehold. 
Lord Mansfield was clearly of that opinion. He obſerved, that 
not only in vulgar ſpeech, but likewiſe in many acts of parlia- 
ment, the priſon of this court is called the King's Bench priſon, 
and 
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and the oer is called the Mar ſbalſra priſon. Both of them, in- 
deed, are in the borough of Southwark, but each of them has 
its reſpective appellation. And this teſtator uſed the name that 
was always uſed by every body elſe in Common Parlunce : without 
ſearching Spelman's Gloſſary, or my lord Coke's Reports, or Bul- 
ſtrode's Reports, to find the Aridi and legal name. This is a ſuffi- 
cient reaſon for us not to make any order at all in the preſent caſe. 


Note. This reſpective appellation of each of theſe priſons 

was agreed by the marſhal of this court (on appeal to his own 
candor by lord Mansfield) to be the name uſed in Common Par- 
lance. 
So, on a motion for a new trial grounded on very nice con- 
ſtructions of the Mutiny-a&s, the rule was diſcharged ; lord 
Mansfield obſerving, that all theſe niceties were never thought of 
by thoſe perſons who have for many years drawn the Mutiny- 
acts: they are not drawn by gentlemen of the profeſſion ot che 
law ; and the nature of the thing, as well as the intention of the 
legiſlature, requires that people ſhould not be liable to actions 
for honeſtly executing them. 5 8 


3 In private life, it may truly be Gd, that lord Mansfield had the 
facility and happy art of embelliſhing the moſt trivial circum- 
© ſtances with elegance, of enlivening converſation with eaſe and 
pleaſantry, and of ſupporting ß narration with ſtrict atten- 
tion to truth. _ 

In his convivial converſation, he was particularly excellent. 
His general and almoſt univerſal knowledge of men and things 
preſented a conſtant and copious ſupply of familiar dialogue and 
diſcourſe. His ſallies of pleaſantry were innocent, and wounded 
no man; his ſentences of obſervation were judicious and ſolid. 
His particular friends could eaſily illuſtrate this part of his cha- 
racter by a thouſand familiar inſtances ; the few which the au- 
thor begs leave to ſele& occaſionally, as they ſerve to illuſtrate. 


his character for eaſe and pleaſantry, were impromptu s, delivered 
T Cw on 


230 T 


on the ſpur of the occaſion, and ſome of them are well known to 
his ſurviving friends. 

One of the right reverend bench having very charitably eſta. | 
bliſhed an alms-houſe, at his own expence, for 25 poor women; 
Mr. Murray, in his juvenile days, was applied to for an inſcrip- 
tion to be placed over the portal of the houſe ; upon which he 
took up his pencil, and immediately wrote the following : 


* Under this roof 
the Lord Biſhop of 
keeps 
no leſs than 25 women.” 


This witticiſm probably had its 10 from a then recent fact, 
which reflected great honor on the late Sir Walter Blackett, ba- 
ronet, who was at that time the faſt friend of, and much attached 
to, Mr. Murray, and alſo to Mr. Booth the conveyancer. Sir Wal- 
ter ſtated his caſe to them in Lincoln's Inn, and pointed out the 
dilemma into which a friend in the North (Mr. Daviſon) had 
drawn him, by leaving 1 500l. to be laid out, under the direction 
of Sir Walter, in building a ſuite of alms-houſes for twelve | 
old women, near Newcaſtle upon Tyne. Sir Walter added, 
how uncomtortable theſe poor creatures will be placed in a row, 
without any human being to look upon. What think you, my 
friends and counſellors, if I run up another. wing for 12 old 
batchelors? The learned counſel agreed in opinion, that the 
charitable inftitution would thereby be freed from partiality, and 
be abundantly more comfortable and more complete. 
The ſuperſtructures were ſoon raiſed, according to Mr. SI. 4 
vanus Urban's Report of he remarkable events in the year 17535; 
and according to common fame, in a year or two afterwards, ſe⸗ 
veral of the antient maidens and old batchelors looked with 
great complacency on each other, ſo as to occaſion a few mar- 
riages to take place, and to make convenient room for other 
inmates and Mhabitants under theſe hoſpitable habitations. 


The 


© . 
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The grateful attachment of Mr. Murray to thoſe friends who 
had been kind to him in his juvenile days was exemplified in 
many inſtances, and particularly by his continuing, even when 


85 
in a dignified ſituation, and in full career of buſineſs, to viſit the 


firſt lord Foley in the country on a Saturday, and to remain 


with him till the Monday morning following, when buſineſs 


called him back to town. On a brother barriſter's interrogating 


him, how he could ſpend his time where ſo little pleaſantry or 


livelineſs prevailed * ? © It is enough, ſaid he, if f contribute, by 


my viſits, to the entertainment of my ſaſi friends; or, if I fail in 


that, I am ſure to contribute, by laſſitude, to the repoſe of my 


own faculties.” The friendly attention of Mr. Foley to Mr. Mur- 


ray was unqueſtionably of an important nature. For the authen- 


ticity of a report, reſpecting the preciſe nature of this carly friend- 


ſhip, the author will not pretend to vouch ; yet, when it is conſi- 


dered, that, at many diſtant periods of time, rumor has, with 


little variation, been brought home to the author, and from ſuch 


reſpectable authority as ſtrongly to induce the belief of Mr. Foley's 


having encouraged his young friend to take the line of the law 
preferably to the clerical line, which his ſlender fortune, as one 
of the numerous younger children of a noble family, firſt led him 

to think ſeriouſly of—is it now to be wondered at that fine links, 
like theſe, ſhould form an indiſſoluble chain of friendſhip between 
the fit lord N and the honorable Mr. Murray? 1 


1760. 


To reſume the Fon ger ation of a few more e legal diſquiſitions. 


In Michaelmas term 1760, a a cafe * was ingenioufly and judi- 


ciouſſy 


— EY ” 1 : : S 1 : 8 * 
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* This was the caſe of Doe, on the demiſe of Long, againſt Laming. 


The ſtate of the caſe and the arguments of the counſel are too long to be 
| EE - 4 tranſ- 
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ciouſſy argued in the court of King's Bench, without going into 
a long and elaborate review of cates to ſettle a point of real con- 
ſequence, 
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tranſcribed here : the juriſprudent will find them in 2 Burr. 1100 to 1106. 
But the leading features of the caſe, as deſcribed by lord Mansfield and the 
other judges, are ſo ſtrikingly delineated as to merit the attention of the cu- 
rious reader, 

Lord Mansfield — The words are, to my niece A. C. and to the heirs of 
her body lawfully begotten or to be begotten, as well females as males, and 
to their heirs and «ſigns for ever, to be divided equally, ſhare and ſhare 
alike, as tenants in common, and not as joint tenants. The queſtion is, 
«© Whether it be contrary to the rules of law to underſtand in this caſe heirs 
of the body of A. C. as a deſcription of children ?” for, that {ſuch was the in- 
tention of the teſtator there can be little doubt. 

It is to be lamented that queſtions of this kind have oveationsd fo much 


| litigation and expence. The beſt way to ſettle them is to reduce the _ 
if poſſible, to ſome certain rules. 


It is clear, that where an eſtate is given to the anceſtor ** and his heirs," 
either general or ſpecial, the term denotes the quantity of the eſtate which the 


anceſtor takes, viz. either fee ſimple or fee tail. It is clear too, that a per- 


ſon, to take as a purchaſer, muſt be deſcribed from every courſe of deſcent 
as heir at law, heir in borough-engliſh, heir or heirs male of the body. 
By an antient maxim of law, although the eftate be limited to the 
anceſtor expreſſſy . for life,” and after his death to his heirs general or ſpe- 
cial, the heir ſhall take by deſcent, and the fee thall veſt in the ance/tor. 
This maxim was at introduced in favor of the lord, to prevent his 


being deprived of the fruits of the tenure, and likewiſe for the lake of {pe- 


cialty creditors. 


The anceſtor, had the limitation been conſtrued a contingent remainder, 
might have de/troyed it for his own benefit. IF he did nor deſtroy it, the 


lord would have loſt the fruits of his tenure, and the ſpecialty-creditors their 


debts; therefore the law ſaid, „Be the intention as it may, where an eftate 


is given to the anceſtor and his heirs, the fee ſhall veſt in him.” 


The reaſon of this maxim has long ceaſed, becauſe tenures are now aboliſhed, 


and contingent remainders may be preſerved from being defeated before they 


come in eſe ; yet, having become a rule of property, it is adhered to in all caſes 


literally within it, although the reaſon has ceaſed ; but where there are cir- 


cumſtances which take the caſe out of the letter of this rule it is departed from 


in favor of intention, becauſe the reaſon of the rule has ceaſed. 


His lordſhip then proceeded to the conſideration of ſeveral cafes which 
had been cited by the counſel, and, having pointed out the lines which 
diſtinguiſhed them from the preſent caſe, added, It appears, therefore, 
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here take as purchaſers.” 
| —_— void, unleſs the heirs of her body take as purchaſers. 
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„ 
ſequence, vis. Whether, under particular circumſtances, and in 
aid of the intention of the teſtator, words of limitation in a w// 
may not be conſidered as words of purchaſe. 

1762. 
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from all that I have been ſaying, that there is no ſuch Red unvariable rule 
as has been ſuppoſed ;” 


be conſtrued as words of purchaſe.” 


that words of limitation ſhall “ never, in any caſe, 
Ard the preſcnt caſe 1s the ſtrongeſt that I can form any imagination of, 


to juſtify a conſtruckion, “ That the heirs of the body of Ann Corniſh ſhall 
The deviſe cannot take effect at all, but muſt be 


r. Juſtice Deniſon concurred with his lordſhip in opinion, * That 


_ of law, as well as courts of equity, | will always conſtrue wills agreeably 


to the intention of the teſtator, if ſuch intention be not contrary to, and in- 
conſiſtent with, the rules of law; and he ſhewed, that the intention of the 
teſtator, in the preſent caſe, muſt have been, that the heirs of the body- 
of his niece, Anne Corniſh, ſhould take as purchaſers.” 


Mr. Juſtice Wilmot premiſed, that the court were obliged to the gentle- 


men who had argued this caſe at the bar, for declining to go into that long 


ſtring of caſes leverally cited upon this ſubject ; for, the principle that muſt 


govern all cafes of this kind is the 7/n1ention of the teſtator, provided it be 


not inconſiſtent with the rules of law. 
And all cafes which depend upon the intention of the teſtator (which 1s 
the pole- ſtar for the direction of deviſes) are beſt determined upon comparing 


all the parts of the devite itſelf, without looking into a multitude of other 


caſes; for each ſtands pretty much upon its Own circumſtances, and one is no 
rule for another, or very ſeldom at leaſt. 
Here the teſtator intended, beyond all doubt, that the children of bis ne- 
phews and nieces ſhould take the inheritance in fee in ple, both males and fe- 
males, per capita, as tenants in common, and this 1s a legal A 
But this intention cannot tate effect by giving an eſtate in tail, or in fee, 


to the firſt taker: for the intention of the teſtator muſt be futſervien to the 
law, and not the law to the intention of the teſtator. 


"Now a teſtator, be his intention what it will, cannot make an ſtate de- 


ſcend to males and females all together, nor gavelkind lands to deſcend to 


them as tenants in common. 
The teſtator's intention cannot, therefore, take place, by giving Anne PIO 
ih an eſtate tail. 


What then is to be done F Why, as my lord Coke ſays, you are to 


mould! the barbarous words and expreſſions of the teſtator ſo as to effeFuate his 


intention, if you can do ſo without going contrary to the rules of law ; but 
Jou cannot do this cantrar 0 to the rules of law. = 
he 
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1763. 
Bribery at elections 1 is puniſhable at common law as well as by 
the ſtatute. 
” In Trinity term 1 162, the diſcuſſion of this very important 
queſtion took place. This was the caſe of the King againſt Pitt, 
and the King againſt Mead. The defendants having been con- 


victed of br thery at an election for members of” parliament, upon an 
information granted by the court as at common law, the court 


had a doubt about the ſentence they ſhould pronounce upon them, 


On the 2 5th of June, 1762, three very eminent counſel elabo- 
rately argued, that the court of King's Bench had no juriſdiction: | 
at common law to puniſh in the preſent inſtance. They were 


anſwered by an equal number for the proſecutor—prout 3 Burr. 
1335- Lord Mansfield, in delivering the reſolution of the court, 
pPremiſed, \ 


— — 0 PT 


The queſtion therefore in the preſent Fr comes to this: Whether it be 


abſolutely neceſſary that the words beirs, or heirs male, or heirs of the body, muſt 


be, in all caſes, and under all circumſtances, words of /imitation ? 

Now it is certain, that in ſome caſes, and under ſome circumſtances, they 
may be conſtrued words of purchaſe, either upon a will or upon a deed, 

Mr. Juſtice Wilmot then cited two determinations upon a deed in ſupport 
of his opinion, and proceeded, They are not to be conſtrued as words of /i- 
mitation, either upon a will or upon a deed, when the manifeſt intention of the 
teſtator, or of the parties, 1s declared to be, or clearly — to be, that 


they ſhall not be ſo conſtrued.“ 


Now it is plain, in the preſent caſe, that the teſtator did not mean to uſe 


the words, „ heirs of the body,” as words of limitation ; it is as Clear - as if 


he had expreſſly ſaid, ** I do not intend theſe words in that ſenſe.” 


And as to Anne Cornith 8 taking an egual ſhare in fee ſimple in common 8 
with her daughters, that conſtruction can never hold; for, it is moſt certain, 


that the teſtator did not intend the diviſion into equal ſhares to be made, till 


after Anne Corniſb's death. 

By the court unanimoufly. 
Judgement for the defendant. 
3 3 That 


_— 
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That wherever a practice, which is wrong or unreaſonable, 
has happened to have been introduced for want of a ſufficient 


advertence to the conſequence of it, the beſt w ay is to ſet it 


right immediately, as ſoon as the inconvenience is obſerved, | 1E 
former caſes be not affected by the retroſpect. B/ ibery at elections 


For members of par lament muſt undoubtedly, he ſaid, have always 


been a crime at common law, and conſequently aa by indif7- 
ment Or information; but the act of 2 George II. c. 24, has intro- 
duced a very ſevere penalty, in order to des the laws then 
already in being, and becauſe they had zo? been ſufficient to pre- 
vent the evil. The crime certainly ſtill remains a crime at com— 
The legiſlature never meant to ?ate away the common- 
law crime, but to add a penal action. This appears by the words, 
« or being any otherwiſe lawfully convicted thereof ;** and we 


non law. 


are all of us clear, that it /i remains a crime at common law.” 


And the preſent conviction, upon an formation granted by the 


court, is juſt the ſame as if the defendants had been convicted 


upon an inditthment. 


The court now conſiders theſe two defendants as remaining 72 
liable to the forfeiture and diſabilities directed by the act of 2 


George II. as the time limited for commencing proſecutions upon 


it is 20 yet expired; and therefore, in adjuſting the puniſhment. 


which ought at preſent to be- inflicted upon them, they do not 
conſider it as a. puniſhment adequate to their offence, but as an. 
additional puniſhment over and above the punithments inflicted by 
the act of parliament; to which {tatute- e ey full 
remain liable. 


Therefore, ſince both of them have already ſuffered auen 
tor ſome time, they only order that Pitt be impriſoned for 6x. 
months longer, and Mead for three months longer.” 
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1763. 


The author now ben permiſſion to proceed to a ſummary dif. 
cuſſion of the doctrine of General Warrants, which, in 02 year 
1763, was introduced into Weſtminſter Hall, with due ſolemnity, 
by the conſtftutional lawyers of that period, to the great increaſe | 
of their reputation and fair fame. 
Ihe doctrine of General Warrants was, antecedent to the year 
1763, acquieſced in by many, taken upon truſt by others, but 
known to very few. The language of the warrant iſſued by 
lord Halifax will ſufficiently ſhew the nature and tendency of it, 
and the general purpoſe for which it was iſſued *. 
| Under this authority, three of the meſſengers took in cuſtody 
Mr. Dryden Leach, the ſuppoſed printer of the North Briton, 
No. 45, but Ws in reality, was neither the author, Ru Printer, 


S 


n R—_s 


= George Montagu Dunk, earl of f Haifa, viſcount 88 and ba- 

ron Halifax, one of the lords of his majeſty's moſt honorable privy council, 
lieutenant-general of his majeſty s forces, and principal ſecretary of ſtate, 
&c. Theſe are, in his majeſty's name, to authorize and require you, taking 
a conſtable to your aſſiſtance, to make ſtrict and diligent ſearch for the au- 
tors, printers, and publiſhers, of a ſeditious and treaſonable paper, intituled, 
++ The North Briton,” No. 45. Saturday, April 23, 1763, printed for 6 

Kearſley, in Ludgate-Street, London, and them or any of them having found, 
to opprehend and ſeize, together with their papers, and to bring in ſafe cuſtody 
before me, to be examined concerning the premiſes, and farther dealt with 
according to law. In the due execution whereof, all mayors, ſheriffs, juſ- 
tices of the peace, conſtables, and all other his majeſty s officers, civil and 
military, and loving ſubjects whom it may concern, are to be aiding and 
aſſiſting to you, as there ſhall be occaſion. And, for your ſo doing, this 
ſhall be your warrant. Given at Saint mer 8 the 26th day of April, 1703 q 
in the third year of his W $ Nein. 3 


06 Duxk HarirAx. 


« To Nathan Car rington, "Jon Money, Jamen Watſon, and Robert 
Blackmore, four of his ety: 8 en in ordinary.” ; 


nor 
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nor the publiſher of that number. Mr. Leach brought his action 

of treſpaſs in the court of Common Pleas againſt three king's 
meſſengers, for breaking and entering his houſe, and impriſoning 

him, without any lawful or probable cauſe, and laid his damages 

at two thouſand pounds. 1 5 N 

Lord chief juſtice Pratt tried the cauſe at Guildhall on the roth 

of December, 1763; and the jury found a verdict for Mr. Leach, 
the plaintiff, and gave him four hundred pounds damages, beſides 

his colts and charges. At the trial a bill of exceptions was ten- 

dered and received *. 7 
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of this bill of exceptions in error. 85 8 8 
Soon after the court ſat the lord chief juſtice Pratt came perſonally into 
court to confeſs {ore tenus) his ſeal put to a bill of exceptions in this caſe, purſuant 
to the requiſition of the following writ, viz. ** George the Third, &c. To 
our truſty and well-beloved Charles Pratt, Knight, our chief juſtice of the 
Bench, greeting. Whereas we have lately been informed, that in the record 
and proceſs, and alſo in giving of judgement in a plaint, which was in our 
court before you and your aſſociates, our juſtices of the ſaid bench, by our 
&E writ, between Dryden Leach, and John Money, James Watſon, and Robert 
Blackmore, in a plea of treſpaſs, aſſault, and impriſonment, manifeſt error 
hath intervened, to the great damage of the ſaid John, James, and Robert, 
which ſaid record and procels, for the error aforeſaid, we have cauſed to be 
brought into our court before us. And now, on the behalf of the faid 
John, James, and Robert, we are informed in our ſaid court before us, that 
at the trial of the iſſue firſt joined between the ſaid parties in the plea afore- 
aid, the counſel learned in the law of the ſaid John, James, and Robert, 
= alledged on their behalf certain exceptions to the opinion then declared and 
given by you; and that the ſaid exceptions were then and there written in a 
certain bill, to which you put your ſeal, at the requeſt of the ſaid John, 
James, and Robert according to the form of the ſtatute in ſuch caſe made 
and provided ; and the ſaid John, James, and Robert, have brought into 
our court before us the ſaid bill, with your ſeal put to the ſame, as it is 
laid ; whereupon the ſaid John, James, and Robert, have beſought us to do 


Sir James Burrow ꝙ gives the following curious and punctilious account 
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got paſt the puiſne judge, but not quite to the door of the court. 


138 THE LIFE OF 


The buſineſs did not remain long in this ſituation. In Mi- 
chaelmas term in the ſame year the errors aſſigned came on to be 
argued; ; and the juriſprudent who will attentively peruſe the ela- 


borate, well-digeſted, and very learned arguments of Mr. Solici. 


tor-general De Grey, on the one hand, and Mr. Dunning on the 
other, will not only find, in 3 Burr. 1742, and in the twenty- 


five following pages, all the acumen and ingenuity of the bar on 
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what earths ſhould ſcem meet to be done in this behalf, according to the 
form of the ſaid ſtatute; and foralmuch as by the ſaid ſtatute it is ordained, 
that, in ſuch caſe, the juſtice, whoſe ſeal ſhould be put to ſuch exception, 
be commanded to appear before us at a certain day, to confeſs or deny his ſeal; 
therefore we command you, that you perſonally appear before us on the 5 
morrow of the Aſcenſion of our Lord, whereſoever we ſhall then be. in 
England, to confeſs or deny the ſeal ſo put to the ſaid bill of exceptions as afore- 
ſaid to be your ſeal, according to the form and effect of the ſaid ſtatute, and 
that you bring with you at the ſame time this writ. Witneſs, William lord 
Mansfield at Weſtminſter, the. 8 day of April, in the fifth year of our 
5 reign.” = 
. bill of exceptions ſealed by lord chief juſtice Pratt had: been 
previouſly brought into this court, and was now in the hands of Mr. Owen, az 


ſecondary of the office of pleas ; and all the proceedings down to, and in- 
cluding, the abovementioned writ, were entred upon the rolls of this court. 


The lord chief juſtice Pratt being now come into this court, purſuant to. 
the command contained in the ſaid writ, delivered it to the lord chief juſtice _ 
of this court, Mr. Owen at the fame time delivering the original bill of excep- 
lions into lord Mansfield's hand; whereupon lord Mansfield, ſhewing to lord 
chief juſtice Pratt the ſeal thereto affixed, aſked him,“ Whether that was 


his lordſhip's ſeal or not?” To which queſtion h1s lordſhip anſwered in the 
_ affirmative. Lord Mansfield redelivered. the bill of exceptions to Mr. Owen, 


at the ſame time e fled to him the abovementioned. writ, with orders g 
66 that it ſhould be filed,” 5 


Note. There was 10 written return to chi writ; bat Mr. Owen propoſed to 
indorſe upon it, “ Sir Charles Pratt, knight, the chief juſtice within named 


perſonally appeared. in the court of the lord the king, before the king him- 


ſelf, &c. on the day of the return within written, and confeſſed, that the | 

ſea] put to the bill of exceptions within mentioned is his ſeal.” 1 
The lord chief juſtice of the Common Pleas immediately retired, without 

fitting down; and the lord chief juſtice of this court attended him till he was 


this 
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chis intereſting occaſion, but will alſo be prepared to receive the 
concurrent opinion of the three puiſne judges at the cloſe of the 
firſt argumet. 
Lord Mansfield was deſirous of having a buſineſs of ſo great 
importance to the liberty of the ſubject probed to the bottom. 
He ſuppoſed it was intended to be argued again ; and in order, 
as it were, to throw new light upon an be concilium, his 
lordſhip obſerved * that a Bill of Exceptions ſuppoſes the evi- 
dence true, and queſtions the competency or propriety of it.“ 
„Whether there was a probable cauſe or ground of ſuſpicion,” 
was a matter for the jury to determine; that is not now before 
the court; ſo, „whether the defendants detained the plaintiff an 
unreaſonable time.“ 
But if it had been found to have been a reaſonable time, yet 
it would be no juſtification to the defendants, becauſe it is ſtated, 
3 that this man was neither “author, printer, nor publiſher ; 15 
and F he was not, then they have taken up a man who Was not 
ble ſubject of the warrant. 8 
he three material queſtions are, firſt, << whether a ſecretary of 
1 fate, acting as a conſervator of the peace by the common law, is 
I to be conſtrued WIRE the ſtatutes of James I. and of the late 
I king.“ | 
3 The protegion 41 the officers, if thay have «Qed; in ohediaics 
| to the warrant, 1s conſequential, i in caſe a OY: of ſtate 1 1s within : 
= theſe ſtatutes. | _ 
As to the arreſt being made in obodieure to the warrant, or only 
under colour of it, and without authority from it, this queſtion 
depends upon the conſiruction of the warrant, whether it muſt not 
be conſtrued to mean ** ſuch perſons as are under a violent ſuſpi- 
cion of being guilty of the charge,” for they cannot be concluſively. 
conſidered as guilty till after trial and conviftion. The warrant 
itſelf imports only ſuſpicion ; for it ſays, ** to be brought before 


me, and examined and dealt with according to law ;” and this : 5 b 
Sr, T 2 — . ſuſ⸗ . | I 


bd THE LIFE OF 


ſuſpicion muſt eventually depend upon future trial; therefore the 


warrant does not ſeem to me to mean concluſive guilt, but only 
violent ſuſpicion. If the perſon apprehended thould be tried and 
acquitted, it would ihew * that he was not guilty ;” yet there 


might be ſufficient cauſe of ſuſpicion. 


* Mr. Dunning ſays very rightly, that “ to bring a perſon within 


24 George II. whe act mult be done ir obedience to the warrant.” 


The laſt point is, whether this general warrant be good: one 


part of it may be laid out of the caie; for as to what relates to. 
the ſeizing | his papers, that part of it was never executed ; and there. 


fore it is out of the caſe. 
It is not material to deter mine „whether the warrant 1 good 


or bad, except in the event of the caſe, we within 7 James I. 
but not within 24 George II. 


At preſent, as to the validity of the warrant, upon the angle 


objection of the incertainty of the perſon, being neither named nor 
deſcribed. The common law, in many cales, gives authority to 
arreſt without warrant, more eſpecially, where taken in the very 
act; and there are many caſes. where particular a&s of parliament 


have given authority to apprehend under general warrants, as in 
the caſe of writs of aſſiſtance, or warrants to take up looſe, idle, 


and diſorderly people ; but here it is not contended, that the 

common law gave the officer authority to apprehend, nor that 

there is any act of parliament which warrants this caſe. T nem: 
25 fore: it muſt ſtand upon Principles of common law. 


« Tt is not fit that the receiving or judging. of the information 


i ſhould be left to the diſcretion of the officer. The magiſtrate ought 
to judge, and ſhould give certain directions to the officer. This 
is ſo, upon reaſon and convenience. Then as to authorities. 


Hale and all others hold ſuch an uncertain warrant void; and 
there is no caſe or book to the contrary. It is ſaid, © that the 
uſage has been ſo, and that many Tears have been iſſued ſince the 
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obedience to the warrant,” and he did ſo: 

that this objection of their not having done fo in the preſent 
caſe,” was too great a difficulty for him to encounter; and 
| therefore reſted the matter where it van, without proceeding any 
= farther in his argument. 


” protection of the act. 
to the preſent caſe; for here the warrant is to take up the author, 
printer, or publiſher ; but they took up a perſon that was neither 
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Nebel down to this time ;”” but a uſage, to grow into a law, 
ought to be a general uſage communiler uſitata & approbata, and 
which, after a long continuance, it would be miſchievous to 
overturn. This is only the uſage of a particular office, and con- 
trary to the uſage of all er juſtices and conſervators of the peace. 
There is the leſs reaſon for regarding the uſage, becauſe the form 
of the warrant probably took its riſe from a poſitive ſtatute, and 


the former precedents were inadvertently followed after that law 


was expired.” 
The caſe ſtauding i in che paper on Friday, Sth November, 


1765, for farther argument; 


Mr. Yorke was now to have __ on behalf of the plaintiffs 5 
in error, and began to enter into his argument; but when he 
came to mention the two caſes cited by Mr. Dunning, both of 


which were determined before lord Mansfield, upon the 24th of 
George II. c. 44. one of them at Norwich, ſummer aſſizes, 1761, 


where damages were given, the other of them on a warrant 
under the vagrant act of 17 George II. where his lordſhip held 
« that the defendant ought to ſhew, that the officer had acted in 
he ſeemed to intimate, 


« he 


Lord: Mansfield remembered both theſe caſes; ; and ſaid, 


fall continued of the ſame opinion.“ 


Where the juſtice cannot be liable, the officer is 3 the 
The caſe in Middleſex concludes exactly 


author, printer, nor publi ifher ; ſo that caſe was a warrant ** to take 


up a diſorderly woman,” and the defendant took up a woman 
Who was not ſo; and he held the ſame opinion. now, he ſaid, as 


he 
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he did before in the caſe at Norwich. This makes an end of the 


caſe ; for this is a previous queſtion, and the foundation of the de- 
fence fails. The conſequence 18, that the judgement muſt be 


afflrmed.“ 


The other judges aſſenting, it was affirmed accordingly, Thus 


general warrants ſunk into deſuetude for the nobleſt of all pur- 
poſes, the permanent ſecurity of the liberty of the ſubject. 


1765. 
In 176 ©, Doctor Warburton, then biſhop of Gee, re- 


publiſhed his Divine Legation of Moſes. The repeated acts of 
friendſhip and patronage which lord Mansfield manifeſted with 


great alacrity, and conferred with peculiar grace on learned 


men, naturally and gratefully prompted the learned prelate to 


dedicate this republication to his patron and friend, with great 


ability, and with a degree of animation worthy of Warburton. 


In his addreſs, he pointed out the riſe and progreſs of the ſpirit = 


of irreligion and licentiouſneſs which then prevailed. In the 


courſe of this narrative, which deſerves at this time to be read, | 
he mentions, as a peculiarly fortunate circumſtance, that, 
while every other part of the community ſeems to lie face Ro- 
MUL1, the adminiſtration of public juſtice in ExcLanp runs as 


55 pure as where neareſt to its celeſtial ſource, purer than PEAro 
dared venture to conceive it even in his feigned Republic.” He 


proceeds, Now whether we are not to call this the interpoſing : 


hand of Providence ; for I am ſure all Hiſtory doth not afford 


another inſtance of ſo much purity and integrity in one part co- 
exiſting with ſo much decay, and ſo many infirmities in the reſt, 
or whether profounder politicians may not be able to difcover 
ſome hidden force, ſome peculiar virtue, in the eſſential parts, 
or in the well-adapted frame of our excellent conſtitution : In ei- 
ther caſe this ſingular and ſhining phznomenon hath afforded a 


chearful | 
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| chearful conſolation to thinking men amidſt all this dark aſpect 
from our diforders and diſtreſſes. 


« But the evil genius of England would not ſuffer us to enjoy it 


long; for, as if envious of this laſt {upport of government, he 
hath now inſtigated his blackeſt agents to the very extent of 
their malignity, who, after the molt villainous inſults on all other 


orders and ranks in ſociety, have at length procceded to calum- 


niate even the king's ſupreme court of juſtice, under its ableſt 
and moſt unblemiſhed adminiſtration. 


After this, who will be tempted to deſpair of his country, and 


" with the good old man in the ſcene; | 


«« Ipja fi cupiat alu 


FE Servare, pro! Js non Foteſt, hanc familia: 2 


0 Athens: indeed, fell by degenerate manners like our own ; but 


ſhe fell the later, and with the leſs diſhonor, for having always 


kept inviolate that reverence which ſhe, and indeed all Greece, 
had been long accuſtomed to pay to her auguſt court of Areopa- 


: gus. Of this modeſt reſerve, amidſt a general diſorder, we have 
a ſtriking inſtance in the conduct of one of the peine e inſtru- 
ments of her ruin. 


Ihe witty Ariſtophanes began, as all ſuch rams do, 


whether with wit or without, by deriding Virtue and Religion; 


and this in the brighteſt exemplar of both, the godlike Socrates. 
The libeller went on to attack all conditions of men. He calum- 
niated the magiſtrates ; ; he turned the public aſſemblies into ridi- 


cule; and with the moſt beaſtly and blaſphemous abuſe outraged 
their prieſts, their altars, nay the very eſtabliſhed gods them 
ſelves; but here he ſtopped, and, unawed by all beſides, whether 


of divine or human, he did not dare to caſt ſo much as one li- 
centious trait againſt that venerable judicature ; a circumitance - 


which the readers of his witty ſayings cannot but obſerve with 
ſur prize and admiration—not at tho one s modeſty, for he had 


none, 
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none, but at the remaining virtue of a debavched and ruined 
people ; who yet would not bear to ſee that clear fountain of 
juſtice defiled by the odious ſpawn of buffoons and libellers. 
Nor was this the only conſolation which Athens had in its ca. 
lamities. Its pride was flattered in falling by apoſtate wits of the 
firſt order; while the agents of public miſchief amongſt us, with 
the hoarſe notes and blunt pens of ballad- makers, not only acce- 


lerate our ruin, but accumulate our diſgraces; wretches the 


moſt contemptible for their parts, the moſt infernal for their 
manners. 70 

Jo conclude. Great men, my lord, are ſent for the times; 
the times are fitted for the reſt, of common make Eraſmus, and 


the preſent chief juſtice of England (whatever he may think), were 
Tent by Providence, for the ſake of humanity, to adorn two pe- 


riods, when Religion at one time, and Society at another, moſt _ 


needed their donde 1 do not ſay of their great talents, but of 
that heroic moderation, ſo neceſſary to allay the violence of public 
diſorders; for, to be moderate amidſt party extremes requires no 
common degree of patriotic courage. 


“Such characters rarely fail to perform much of the taſk For 


which they were ſent, but never without finding their labour 11 
repaid, even by thoſe in whoſe ſervice it was employed. That glory 
of the prieſthood left the world he had ſo nobly benefited with this 
tender complaint: Hoc tempore nihil ſcribi aut agi poteſt quod nou 
5 pateat calumniæ; nec raro fits ut dum agis crrcumſpeetsy ame irumgur - 
partem offendas, quum in utraque int qui pariter inſaniant.“ A 


complaint, fated, as! to be the motto of e man who greatly 
ſerves his country.” E 
The very elegant tribute of reſpect to the memory of lord 


Mansfield paid by another highly diſtinguiſhed prelate, the biſhop 


of Morceſter, in his Preface to a new edition of Biſhop Warburton's 


Works, will, it is humbly conceived, come in more appoſitely 
towards the concluſion of this work. 


In 
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In the ſame year, 1765, upon the death of the late lord chan 
cellor Hardwicke, a warm conteſt aroſe in the univ uy of Cans 
bridge, between the earls of Sandwich and Hardwicke, for the 
office of high ſteward, wherein the effect of Queen Elizabeth's 
ſtatutes and of the old ordinances was claborately difcuſſed. 
The conteſt terminated in favor of lord Hardwicke, and the ju- 
riſprudent will find much deep learning on the ſubject in 3 Burr, 
1647, who employs near twenty folio pages in reporting the ar- 

guments and judgement of the court. 

The Earl of Mansfield in his mora! | chara&er was irr eproachable, 
inſtructive, and exemplary. Whoever examines this ſerene part 
of his character with an impartial, diſcerning eye, with a view to 

profit by the various admonitory hints, which he took every fair 
_ eccaſion to inculcate, even in his judicial capacity, cannot fail to 
view this illuſtrious character in a very pleaſing light. 
— 10 manifeſt his opinion of the ſalutary effects of the new gaols 
in Suſſex, Glouceſter, Oxford, Stafford, and other counties; 
where uſeful reform has been promoted by ſolitary confinement, 
he was accuſtomed to relate the following anecdote or little dia- 
logue between himſelf and the governor of Horſham new gaol in 
Suſſek. 

Lord Mansfield. * A few hours only have flitt: 1 or 9650 
away, ſince, in the diſcharge of my duty as a judge, I delivered 
your new gaol. I was very much pleaſed at the ſight of a calen- 
dar where the number of priſoners, which formerly have fallen to 
my lot to try for offences at Horſham, was reduced more than 
one half; I am now very much aſtoniſhed to find, that the few 
priſoners I have tried at this period would not occupy one fourth 
part of the new gaol. How can your lord lieutenant fatisfy the 
county of Suſſex, that there has not been prodigality and waſte 
of the county-money, in raiſing ſo large and ſtately an edifice, 
three-fourths of which appear to be untenanted *”? 8 
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The anſwer was: © My lord, I mult leave his grace of Rich- 
mond to anſwer for himſelf : I have very little doubt of our lord 
lieutenant acquitting himſelf of your lordſhip's heavy charge of 
prodigality. This, my lord, I can truly ſay, that I was twelve 
years keeper of the old gaol, and have been near twelve years 
governor or keeper of the preſent county- brilon. J can fay far- 
ther, that the new gaol was built upon a plan to contain the 
average number of criminals and debtors which the old priſon 
was accuſtomed to hold in durance vile. But, my lord, although 
in days of yore my viſitors were very troubleſome, and very fre- 
quent in their viſits to me, diſcharged at one aſſizes, and in priſon 
again within the old walls long before the next; yet ſuch, my 
lord, is the effect of our /-/:tary confinement, and of making a 
rogue think a little, and become acquarnted with himſelf, that, in 
the courſe of the lait twelve years, I can folemnly declare before 
your lordſhip, that only one / Inge ee has been ſwice within 
theſe walls!“ | 
46.3000. Go 3d . replied the poke Earl, „this language of 
experience is very forcible, and the fact ought to be more ge— 
nerally known.“ | 1 8 

If a digreſſion of a few lines may be pardonable in the au- 
thor, he can, with pleaſure, add, that, on his relation of this 
plain fact at a county- meeting, when the conſideration of the 
plan for a new gaol and moderate ſolitary confinement were the 
ſubjects to be alculled, the lord lieutenant of the county of Staf- 
ford was pleaſed to expreſs his entire approbation of Mr. 
_ Howard's plan of priſons, and particularly of ſeparate or ſolitary 
confinement, and to requeſt that any magiſtrate then preſent, Dy 
who had any objections to make thereto, would anſwer the au- 
thor of theſe ſheets, who had told the plain tale reſpecting Hor- 
ſham new gaol, and would refute, if poſſible, the governor of 


Horſham new priſon and the language of experience, 
2 


— 


a 
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An interval of ſilence prevailed ; no objector role to attempt a 
refutation, or to militate againſt the propoſition for a new gaol, 
principally founded on the model of Glouceſter gaol. The work 
was begun in 1789; in 1792 it was completed. In the year 1793 
it was inhabited very thinly indeed; the number of priſoners in 
the calendar of this year being reduced nearly one half below 
that of the year 1791. 

Thus one more ſuffrage 1s added to the ſyſtem of uſeful re- 
form, which, as experience has evinced, may be wiſely promoted 
by well- timed and moderate ſolitary confinement. 

The virtues which were moſt conſpicuous in lord Mansſfield's 
private character, and which gained molt on his attections, were 

a love of moral rectitude, and fidelity in friendthip. In public 
as in private life, his precepts and his practice incvlcated, re— 


commended, and enforced, every branch of moral rectitude. In 


trying a cauſe at the ſittings after term at Guildhall, a merchant 
loſt his temper, who was bh defendant in an action of debt, in 
detailing, with great warmth, to the chief juſtice, the great in- 
dignity put upon him, a merchant of London, by the plaintiff, 
in cauſing him to be arreſted, not only in the face of day, but on 
the Royal Exchange! 

Lord Mansfield, with great compoſure, ſtopped him, E 
« Friend, you forget yourſelf ; you were the great defaulter, in 
refuſing to pay a Juſt debt; and let me give you a piece of ad- 


vice, worth more to you than the debt and colts, Be careful in : 


future not to put it in any man's power to arreſt you for a 7 
wh, in public or in private.” | 
In his friendſhips, he was cautious in making them, but none 
was more conſtant in preſerving the various links when 
they were riveted, or more zealous in the diſcharge of all the 
pleaſing duties of friendſhip. The learned man, in him, fre- 
quently found a patron, and a zealous promoter of his merit. 
And whenever an ingenious barriſter was diſcovered, whoſe for- 
2 e tune 
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tune was ſmall, or whoſe friends were few, he was ſoothed and 
rejoiced to find, unaſked, and when leaſt expected, ſome generous 
plan ſuggeſted. matured, and carried into execution, to ex- 
tricate bim from difficulties, or to point out the path to future 
ne 

Some of the ſhining ornaments of the bar have in carly life 
experienced the Vieilitudes of fickle fortune, have had their legal 
ſtudies embittered with difficulties and diſtreſs. Not a few, who 
have emerged from carly embarraſſment, will, I am perſuaded, 
ever recollect with gratitude, and may exult in the recollection 
of the carl of Mansfield's interpoſition in their behalfs, and in 
various pleaſing inſtances conducted with peculiar adroitneſs and 
delicacy, ſo as not to wound the feclings of any one. 

His lorditup had read with critical accuracy, and with a pc- 
netrating cye, the important book of human life, and was very 
(kiltul 1 in probing the heart of man. He could develope ſtrata- 
gem, however artfully conccaled under the cloak of hy pocriſy or 
diſſimulation. 

In the Tuſcan code of laws promulgated and eſtabliſhed with 
ſome ſucceſs by the late emperor of Germany, when duke of 
Tuſcany we learn, that certa'nty of puniſhment, after the guilt of z 
the perpetrator of a crime had been fully proved, contributed 
forcibly and conſiderably to the prevention of crimes. Lord 
Mansfield ſeems to have coincided in this opinion generally, and 
particularly when the very dangerous crime of forgery in a com- 
mercial itate became the ſerious ſubject of diſcuſſion. Not a life 
of unſpotted integrity. previous to the commiſſion or a ſingle 

crime could ſave Robert Perreau, the favorite companion of 
/ome, and the excellent apothecary to many, noble families. By 

honeſt induſtry and uncommon diligence in his medical profeſ- 
tion he had acquired ſomething like a competency, but, like too 
many vain and aſpiring mortals, he muſt move in a different 
iphcre, and gain a large fortune 1 in the banbeing-line. Deluded and 


de- 
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deceived by a brother, and by a moſt artful woman—-a_ forgery 
was committed, and his life paid the forteit to the lav 7s of his 
country. I he interceſſions of the great did not weigh in the ba · 
lance which the chief juſtice held in the council. Forgery is a 
ſtab to commerce, and only to be tolcrated in a com mercial na- 
tion When the foul crime of murder is pardoned. 

A few. years afterwards Dr. Dodd's ſentence for a ſimilar crime 
of forgery became the ſerious fab! ect of debate in a high circle. 
Great intereſt was made to mitigate the ſentence; but the {irons ex- 


preſſion of the chief juſtice is ſaid to have precluded mitigation, 
which, according to general report, was to the following effeck: 
If Dr. Dodd docs not ſuffer the juſt ſentence of the law, thc 
Pcrreaus may be laid to have been murdered.” 


1768. 


The ſingular events of the year 1768 were the cauſcs of the 
public prints being, for the „ time, deluged with torrents of 
abuſe on the lord chief juſtice. Theſe events therefore ſeem to 
merit particular attention and diſpaſſionate inveſtigation, with 
a view to diſcover whether the virulence of this abuſe was me- 
rited, and whether the diſcuſſion thereof may be ſcrutinized, 
without endangering the legal reputation and exalted character 
of the carl of Mansfield. „ 5 
The general election was in that year. Mr. W les, returned 
trom abroad, became a candidate for the city of London, and 
afterwards was choſen repreſentative tor the county of Middleſex. 
Having been outlawed ſome years before, he now applied for a 
reverſal of that proceeding. The conſideration of it came ſeve- 
ral times before the court of King' s Bench; and the juriſprudent 
will find a general and faithful account of the various procced- 
ings, given by Sir James Burrow in his Fourth Volume of Re- 
ports, p. 2527, and in the twenty ſubſequent pages; # diligent 


peruſal whereof will not fail to impreſs on his mind, not anly | 
the 
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the intenſe application, induſtry, and ingenuity, of the bar, ex- 
erciſed in deep reſearches into black-Jetter law, but alfo the very 
able aſſiſtance given by the puiſne judges, previous to the judge- 
ment of the court, wherein all the labyrinths ſeem to have becn 
ae which for many centuries had lain unexplored ; and 
which, by any poſſibility, might lead to the developement or 
clucidation of the mazy and dark paths of outlawry. _ 

The ſeverity of the puniſhment in ſome inſtances, the fatal 
conlequences of flight in others, ſeem to preponderate in favor 
of a faithful tranſcript of lord Mansfield's long, diverſified, and 
wonderful ſpeech. The author is not a little apprehenſive that 
the diſcuſſion of, and enquiry into, forms of office and ancient 
precedents, may be unentertaining to ſome readers ; yer, inaſ- 
much as they are the foundation on which the reverſal of the 
outlawry was built, it is to be hoped that the inſertion of the 
formal part will be pardonable ; while the glowing language and 
brilliancy of the latter part, when aſſimilated with the former, 
ſeem to exhibit diverſified tints, like thoſe of light and ſhade in a 
chef d'euvre of a Claude or a Titian, and cannot fail to cap- 
tivate, ſo long as animated diction and purity of ſtyle Po the 
power of Sealing, 

His lordſhip, after having paid a handſome wibats of grati- 
tude to the bench and the bar for the able aſſiſtance he had re- 
ceived f from both, proceeded thus : 


« It is not only a juſtice due to the crown, and the party in every criminal 
cauſe where doubts ariſe, to weigh well the grounds and reaſons of the judge- 
ment; but it is of great conſequence to explain them with accuracy and pre- 
ciſion in open court, eſpecially if the queſtions be of a general tendency, 
and upon topics never before fully confidered and lettled, that the criminal 
law of the land may be certain and known. „ 

* Outlawry is a very important part of that law *. Yet it is no wonder, 
that the forms and method of proceeding are ſo little attended to, and ſo lit- 
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treaſon or felony, he forfeits all his goods and chattels, 


error, in a criminal matter, was ex gra/id regis, in all caſes ;) 
had a collection of ſeveral caſes out of the old books of the law, that were 
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tle underſtood : for this is perhaps the firſt occaſion where any queſtion of 
law upon a writ of error to reverſe an outlawry in a criminal caſe, ever un- 
derwent a ſerious litigation. 

« Outlawry in coi] actions is conſidered, as in the nature of civil procels, 
to compel an * 
tisſaction. The forfeiture, though nominally to the king, yet in truth goes 


to the plaintiff towards payment of his demand. 


ppearance to the ſuit, or, if after judgement, to procure ſa- 


If the outlaw appears, 
pays all the coſts, puts in ſufficient bail, and does every thing he can to put 
the plaintult 1 in as good a condition as he would have been in originally; Or if, 
after judgement, the outlaw pays the debt and coſts; the court reverfes the 
outlawry upon motion g π e any writ of error. The ter rm of the rever- 
fa] MAYS is, „for the errors aſſigned, and other errors b. caring upon the. 
record; although there is in truth 20 error at all. 
« Flight, in criminal caſes, is itſelf a crime. If an innocent man flies tor 
Outlawry in a 


capital caſe is as a conviflion for the crime; and many men, who never were 


tried, have been executed upon the outlawry. 


In miſdemeanors, outlawry is generally a more ſevere puniſhment than 
would be inflicted for the crime of which the outlaw ſtands accuſed or con- 


victed. It is a forfeiture of his goods and chattels, and all the profits of his 
real eſtate, and perpetual impriſonment, with many incapacities. If it is 
erroneous, it cannot be reverſed without a writ of error. D 


Till the Third of queen Anne, a writ of error, in any criminal caſe, w was 
Lord Keeper lays it down *, „ that a writ of 
and ſaid +, © he 


held to be merely ex gratid. 


given him by lord chief juſtice Hale, w hich ſhew, that writs of error, in 
criminal caſes, are not grantable ex debito juſritie, but ex gr atid regis; and in 
ſuch a cafe a man ought to make application to the king, and he will then 
refer it to his counſel; and, if they certify that there is error, the | King will 
not deny a writ of error. It never was granted, except when the king 
from juſtice, where there really was error, or from favor, though there was 
no error, was w//ling the outlawry ſhould be reverſed. After a writ of error 


ee 


— 5 Vernon, 170. Crawle 1 Crawle. 


+ Vide 1. Vernon, 17 5, in the Rioters caſe. ED 
granted, 
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granted, the attorney-general never made any oppoſition, becauſe cither le 
liad certified “ there was error,” and then he could not argue againſt his 
own certificate ; or the crown meant to ſhew favour, and then he had orders 
* not to oppole.” The king, who alone was concerned as the proſecutor, 
and who had the abſolute power of pardon, being willing that the outlawry 
ſhould be reverſed ; this court reverſed upon v ery /light and trivial objections, 
which could not have prevailed if any oppolition had been made, or if the 
precedent had been of coniequence. The form of reverſal, ** for the errors 
afligned, and other errors appearing upon record,” delivered the court fron; 

the neceſſity of ſpecifying any; and they might think themſelves well war- 
ranted to reverſe, upon the tacit or expreſs conſent of the king, where he 
alone was concerned to oppoſe, though there really was no error at all: and, 
as the king had the e power to refuſe a writ of error, the precedent was of 20 
conſe quence. „„ . 

But in the Third of queen Anne *, ten of the judges v were of opinion, 
e that in al/ caſes under treaſon and felony, a writ of error was not merely of 
grace, but ought to be granted.” Price and Smith were of a contrary opi- 
nion, that a writ of error was of grace only in all criminal caſes.” The ten 
did not mean ** that it was a writ of courſe,” but that“ where there was 

probable error it ought not to be denied.“ PIR: 
$6 Tt cannot iſſue now without a frat flow: the attorney- general, WO always 
examines whether it be ſought merely for delay, or for a probable error. - = 
In the caſe of the king againſt Earbury 4, the opinion of the court was 
taken before the attorney-general granted his fiat for a writ of error. In 
ihe preſent caſe the attorney- general refuſed his fiat, while the defendant was 
out of cuſtody. 

This opinion in the Third 80 queen Anne nas made a great alteration as 
to outlawrics in criminal caſes under treaſon and felony. Ina miſdemeanor, ir 
there be probable cauſe, it ought not to be denied: this court would order the at- 
torney-general to grant his fiat. But, be the error ever ſo manifeſt in treaſon or 
felouy, the king's pleature to deny the writ is concluſive. Lord Muſterry, the 
ſon and heir of the earl of Claiclarty, petitioned for a writ of error to reverſe 
his father's outlawry, becauſe his ſather was a priſoner in the 'Tower of Lon- 


— 


* Vide the Ayleſbury caſe. 
+ 9 George I. Vide ante, p. 2530. 


don, 
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don, during the whole time of the proceedings againſt him. Tlie fat was 
verified beyond doubt, by entries from the books of the Tower, and by the 
\Edavit of the dutcheſs of Marlboromgh. The late lord chief juſtice I ies, 
len attorney-general, reported the writ to be merely of grace; and, upon 
political reaſons, it was abſolutely refuted, and the cutlawry ſtands. 

A writ of error being as a matter of riplit, where there is error in the 
outlawry, ſince the Third of queen Anne, in all crimes under trealon and 
ſelony, “ What is an error” become an important queſtion, which. was of no 
conſequence before. Since that time, this court has not given way to 
trivial objections, though. admitted by tlie attorney-general. In 1708 lord 
Griffin was brought into this court upon an outlawry tor high trealon ; and, 
upon the prayer of the folicitor-general (there being then no attorney-ge— 
10 ral), a rule Was made for jus execution. IIe was reprieved from time to 
time till his death. His grandſon and heir, from the grace and favor of 
king George the Firſt, obtained a writ of . dir PhiliÞ Yorke, then at- 
torney- general, came into court, and fad, he had a ſign manual“ to confeſs 
the errors, and conſent to the reverſal.” The court told him, ** his con- 
ug an error in lac would not do; they muſt judge it to be an error, and 
ther Jude emen, would be a precedent. But the plaintiff in error might 

allign an error in fat, wich, by proper authority, he might confels.” Ac- 
cordingly the plaintiff aſſigned an error in fact; viz. * that the place of his 
grandfather's reſidence was in the county of Northampton, whereas he had 
7 been outlawed in London.“ The attorney- general confeſſed the fact, where- 
upon the outlawry was reverſed *. Since the Third of queen Anne, no 
queſtion of law has been litigated upon a writ of error to reverſe an out- 
lawry; no criminal outlawry has been reverſed upon a trivial objection : 
no caſe ſince that time has been found of either kind. 4 
_ * Outlawry | is an eſſential part of the criminal law, The rules and method 
of proceeding are wiſely calculated to prevent 1gnorance and ſurprize ; the 
conſequences are made ſevere, becauſe the offence is heinous, and it imports 
the ſtate that no man ſhould fly from the laws and Juſtice of his country. 
This court is bound to pronounce the law as they think it is, always leaning 
to the favourable ſide, where they doubt; for ſo ſays the law. It is as much 
+ breach of duty to reverſe a good, as it would be to affirm a bad, outlawry. 
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'The miſchief goes farther than an unrighteous fentence in the particular 
caſe ; for, to reverſe without an error is to aboliſh that part of the law. 
And therefore ſerjeant Glynn admitted that criminal outlawries were not to 
be reverſed of courſe ; an error muſt be found. 

In a matter where the conſequence may be ſo penal to the defendant in 
this particular caſe, where the grounds of the judgement muſt be fo impor. 
tant to a very eſſential part of the criminal law never before brought ad- 
verſely in queſtion, and therefore lying under great obſcurity and confu— 
ſion, I feel myſelf extremely obliged (and I think the public obliged) to 
thoſe who, in the ſhort time taken for confideration, have ſearched the ſub- 
ject to the bottom. From the materials with which I have been furniſhed, 
E think myſelf ſufficiently inſtructed to form an opinion; and I will declare 
the grounds and reafons of that opinion which I have formed, to this great 
and numerous audience, with as much accuracy as I can, to prevent miſap- 
prehenſion. 

There are two ſorts of error which have been aſſigned and argued. 


I. The firſt ſort are errors which give riſe to queſtions of ww and real ar 


guments. 

II. The fecond are : criticiſms upon words and ſylables in the return. 

Of the firſt, two are aſſigned : 

1. That there is no /ufficien? information filed or exhibited againſt the de- 
fendant, whereon f ground the proceſs of outlatory. 

2. That no public proclamation whatſoever 1s mentioned to have been made 
at any open court, or at any general quarter-ſeſſions of the peace whatto- 
ever, or at the doors of any pariſh-church where the ſaid defendant was an 
_ inhabitant, according 10 the exigency of. the ſaid writ of Capias cum Procla- 
nations. | 

Under the firſt error aft gned, three ebjections have been made. 


J. * hat the information 18 * the Jobceor-genera)l,. and not. the attorney- 
pron... 


II. That an outlawry does not lie upon an information. 
III. That, though it may lie upon an information, yet it does not lie for 
ſucb an offence as is proſecuted 1 in either of theſe caſes. „ 
Firſt. The information is by the ſolicitor-general. If this objection is 
founded, it will equally hold upon a motion in arreſt of judgement ; but I 
believe none of us, from the beginning, ever entertained the leaſt doubt 
concerning it. An information for a muſdemeanor 1 is the king's ſuit. The 
5. title 
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title of the cauſe is, „“ the king againſt the defendant.” Phe oath at he 
trial, to the jurors and the witnefles, 1s, ** between the king and the de— 
fendant.“ As a ſubject ſues by attorney, ſo does the king, with « little va- 
riation of form, from decency : inſtead of ſaying, the king fucs by, it 
is ſaid, “ ſues for the King:“ and yet coram domino rege venit * Jominus rex 
per attornatum ſuum, el inde producit ſectam, was held to be good. (Hale 
chief juſtice ſaid, it was but an unmannerly way of declaring for the king.) 
The attorney is anſwerable, if he acts without authority; and upon com- 
plaint by the party whoſe name he has falſely uſed, the court would puniſh 
him, and ſet aſide the proceedings : but, while the principal avows him, nei— 
ther the adverſe party nor the court can diſpute his authority. The coroner 
of this court proſecutes informations for the king as his attorney. The 
form of the proclamation, at criminal trials, is a ſtrong proof that antiently 
the king's ſerjeant might proſecute for the king. When there did not exiſt 

| ſuch an officer as ſolicitor-general, the king's ſerjeant, or his attorney, or 
other that would ſue for the king, ſhould be received to aver againſt the 
teſtimony of the parties impriſonment, where the outlawry was pronounced 

at the king's ſuit T. There are many entries in Raſtal , which ſhew, that, 

at the common law, others than the attorney-general have ſued for the king; 
or, in other words, the king has ſued by others as his attorneys. Serjeant 
Glynn cited a manuſcript treatiſe concerning the ſtar-chamber, of which Mr. 
Filmer has a copy. The original | is in the Muſeum 5. The author's name is 
| preſerved in a note written in this preſent book, at the beginning, by the _ 
lord keeper Finch, as follows: This treatiſe was compiled by William Hud- 
3 \ ſon, of Gray's Inn, Eſq. one very much practiſed, and of great experience 
in the ſtar-chamber, and my very affectionate friend. His ſon and heir 
Mr. Chriſtopher Hudſon, (whoſe hand-writing this book is,) after his father's 
death, gave it to me, 19th December, 1635, J. Finch.” The whole paſſage 
ſhould be taken ee and is in theſe words: * It remaineth, that 1 thall, | 
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in the next place, treat of the king's ordinary ſuits, wluch are of two forts, 
either by his attorney informing of himſelf, or by other men's relations, 
and by the king's almoner ; the one being in criminal cauſes, the 2 85 in 
civil. For the king's attorney I have known it much queſtioned, whet] 
any other of the king's counſel may not inform for the king, as well as tlie 
attorney- general. And it is true, that in Eaſfer Term 8 H. VIII. it is ordered, 
that the king's ſolicitor general Thall not proſecute any farther the merchant; 
of the Stiliard, till it were otherwiſe ordered by the council; and, the fame 
term, the ſolicitor was commanded to ſue out proceſs againſt fome witch ac- 
quitted one Blaſe of a rape. So that it ſeemeth that others of the King”; 
counſel did proſecute cauſes for the king, as well as the king's attorney. 
But, in 1/t and 2d James the Firſt, it was reſolved by the court, that it be- 
longeth to the place of the attorney; and ſerjeant Heale, the king's ferjeant, 
putting in a bill a againſt Sir John Luſon, was denied that privilege; for, if a 
bill be put in by the king's counſel, as for the king, there are no coſts to be 
paid to the defendant, nor fees for the profecution : but in this caſe ſerjeant 
Heale's bill was diſmiſſed with thirty pounds coſts, it continuing in proſecu- 
tion not above two terms. It is aſtoniſhing how any other law-officer of the 
king could claim, as an official right, to be the king” > attorney in all ſuits 
which he ſhocld think fit to bring in the king's name. The very conſtitu- 
tion of an attorney-general is deciſive againſt it; he might ſtop every ſuit 
brought | by another; and therefore the counſel. did very right, as between 
the king's lawofficers, to over- rule ſerjeant Heale ; but they did not mean 
that the king himſelf, for ſpecial reaſons, might not appoint another to act 
as his attorney. In that reign, afterwards, Zelverlon was ſuſpended, and the 
. ſolicitor appointed to act. Suppoſe the attorney -general perſonally the de- 
tendant, there muſt be another to fue ſor the king. Suppoſe the attorney- — 
general out of the realm, or under a diſability from ſickneſs ; ; ſuppoſe the 
office of attorney - -general vacant: when it is, the buſineſs (which cannot 
ſtand ſtill) muſt devolve upon another of the king's counſel : and there is 
nothing ſo certain, as that the whole buſineſs and authority of the attorney 
devolves upon the ſolicitor-general. I am ſatisfied that, if the matter was 
traced, the two precedents in Eaſfer Term 8 H. VIII. mentioned by Mr. Hud. 
ſon were during the vacancy of the attorney's Office. 
It is impoſſible the counſel could, in the ſame term, order the fallcitors. 
general to ſtop one public proſecution and commence another, if there had 
lixen an attorney-general,. As far back as the memory of the vacancies of 
Een 0 . the 
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the attorney's office has led to a ſearch, precedents have been found of informa- 
tions filed by the ſolicitor-general in chancery, and on the Jaw tide of the 
exchequer. In this court the information againſt the earl of Devonſhire * 
was protecuted by the ſolicitor-general; and, though the cnornity of the 
fine ſet, and the revolution of government which immedicicly followed, 


112de this caſe the ſubje& of much animadverſion and juſt cenſure, the 


lolicitor-general having proſecuted was never objected. There are prece- 
dents of replying, demurring, taking iſſue, praying judgement or award of 
execution, by the ſolicitor-gencral during the vacancy of the other. Office. 
We all know, from our own experience, that, upon every vacancy which we 
remember of the attorney's place, his office has been executed by the ſoli— 


citor-general ; but 1t 1s ſaid, ** the information ought to have ſurge ted that 


the office of attorney was vacant :” many of the precedents do not ſuggeſt 
it: and there can be no occaſion. The attorney-general is a great cer of 
the law and of this court. The court take notice when the o:iice is vacant, 
and by whom it is filled, when full; they give credit to the ſolicitor-gencral, 
when he ſues as attorney for the king, ** that he bas duν,ẽeͤuriiy;“ he does it 


at his peril. In this caſe, before the defendant pleaded, the ſolicitor-general 


was made attorney, and in that capacity brought into court the information 
e had filed as ſolicitor. If an objection could lie to his authority as folt- 
citor, the only queſtion would be, ** from what time the information ſhould 


be conſidered as commenced, from the filing by the ſolicitor, or the bring- 
ing into court by the attorney; ; and that could be of no conſequence, but 


in reſpect of the time when the defendant ought to plead: but he has 
pleaded to the information brought in by the attorney- general, and been 
tried. In every light, and in every view, this objection is groundleſs; no- 
thing has been offered to ſupport it but ſerjeant eale's caſe. Upon ſo plain 
a point, I certainly ſhould not have ſaid ſo much, but that the objection 


allo goes in arreſt of Judgement, and therefore may be argued again. The 


counſel are apprized of my reaſons: and, if they ſhould think their objection 


tenable, I am open to conviction. 


* Second objection, under the firſt error aſfiened; „that an outlawry does 
nt He upon an eee 
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The counſel for the defendant ſupported this objection two ways. Firſt, 
they ſaid, the books were filent on this head: and the /azute of addition. 
mentions only that, „in original writs of perſonal actions, appeals, an 
inditments, in which the Erigent ſhall be awarded, &c. &c. *:“ but an i- 
formation is not therein mentioned. Secondly, they ſaid, that from the 23. 
ture of the proceſs, in an information, the Exigent was not azwardable ; tor, th: 
procceding by information in this court is ſimilar to the ſtar-chamber pre- 
cedents ; and, in ſuch proceedings, they did not award a capias, but a ſubpoena. 
That here the antecedent procels is by ſummons of attachment, not by ca- 
pias ; and conlequently, if there is no capias to introduce the procets of 
Exigent, it cannot lie in this caſe. Serjeant Glynn admitted, as a point 


beyond ail doubt, “ that informations of this kind were competent in this 
court at the common law.” No lawyer ever doubted of it ; no lawyer would 


ſeriouſly argue againſt it; ſo that Sir Bartholomew Shower had no opportunity 


0 deliver the argument he has printed F. Informations here neither de- 
rive their being, nor the form of proceeding upon them, from the ſtar-cham- 
ber, but from the common law of the land, and the uſage and practice of 
this country where they are exhibited. Although informations are not men- 
tioned in the ſtatute of additions, yet the ſame requiſites of certainty and 
preciſion muſt be in an information as in an indictment . Preſentment is 
not mentioned in this ſtatute; and yet, on a preſentment before the coroner, 


« that Frenche was felo de ſe,” which was certified into the King's Bench, 
* and that certain of Frenche's goods were in the poſſeſſion of J. S.“ proceſs 
iflued againſt J. S. until he was outlawed ; and upon error brought, “ for 
that there was not any addition given to the faid J. S. in the preſentment 


upon which he was outlawed,” it was at firſt doubted, ** whether upon that 
preſentment proceſs of outlawry did lie ;” and Ive, then clerk of the crown 


office, ſaid to the court, that ſuch proceſs in ſuch caſe did lie; and 


that he could ſhew five hundred precedents of it.” And ſecondly it was 


moved, ** if this outlawry ought to be reverſed for default of addition ;” but 


it was agreed by the whole court, that, as to this purpoſe, the ee | 
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fhould be accounted in law as an indictment *. To an information in nature 
of a 2uo Warranto, to ſhew by what authority the defendant claimed to be 
a burgeſs of Crampound, the defendant pleaded in abatement, for want of 
proper addition, the information ſtyling him a ““ labourer,” whereas he was 
clothier ; and this plea was moved to be ſet afide, on the ground, that an 
addition was not ** neceſſary.” The court refuſed to fet it afide on that 
ground; but they found another, the want of a proper affidavit to verify the 
plea +. There ſeems as good ground to ſay, upon the foot of precedents, 
and conſtruction of the ſtatute of additions, that proceſs of outlawry lies, 
and addition is requifite in an information, as in the preſentment in Frence's 
caſe, As to the other argument from the nature of the proceſs, there was 
no authority or precedent cited or produced to prove the affertion. On the 


contrary, there are many precedents where the proceſs was by Catia, and 


the Exigent followed; ſome as in the preſent caſe, though moſt are before 
conviction; but“ that a Capias does lie in proceſs upon theſe informations,” 


I take to be as old as their exiſtence ; if not, how could there have been- 
ſuch a number of outlawries upon informations; and ſome of antient date? 


All theſe records are ſo many authorities to ſupport this proceſs, which are 


not, after ſo great a length of unqueſtioned uſage, to be now impeached : 
and it is obſervable on the 18th of Edw. III. ſt. 1. that it not only clearly 


relates to a proceeding before judgement ; but it gives the Exrgent, if the 
party is not brought in on an attachment or difireſs. However, there is no 


need to reſort to that kind of reaſoning, when uſage ſupports the Capias, in 
me preſent caſe, as the common Proceſs upon theſe occaſions. 


*© Third objection, under the firſt error aſfigned, 00 that outlawry does not ; | 
lie from the nature of the offence.” 
This objection was ſlightly touched by Mr. Serjeant Glynn, but ſtruck 


1 us at firſt as a point fit to be dee bee and I mentioned to the bar, “that 


1 it might be proper to look into it.“ The doubt was, Whether the offence 
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Charged in either of theſe informations was ſuch as rendered the perſon ac- 
cuſed of ſuch crime liable to the proceſs of outlawry,. either at common law or 


by * ac In Coke, Littleton, 128%, it is ſaid, that in the reign of king 


— 


1 Frenche' 8 caſe, Mich. 16 Eliz. 2 Leonard 200. 
P The king againſt Pardew, . 15 Geo. II. 1741. 
+ 5 Mod. 403, . 5 
Alfred, 


— A 


: 


— — — 
_ 


. THE LITE OP 


Alfred, and till a good while after the Conquel t, no man could be outlawed. 
: , 9 5 
but for felony; the puniſhment whereof was death.” But after, in Bracton', 


time, and ſomewhat before, proceſs of outlaviry was ordained to lie in all 


actions that were Quare vi & armis, which Bracton calls © Delicta; tor, there 
the King ſhall have a fine.” The 18th Edw. III. ft. 1. declares the cafes 

1d offences for which the Exigent ſhall be awarded, if the party cannot be 
Sg d, or brought in by attachment or diftreſs, and not againſt any other. 
Alſo the 18th Edw. III. ſt. 2 . fay 3, No Exigent ſhall from hence— 
forth go out where a man is indicte of treſpaſs, unleſs it be againſt the 
PEACE, or of kings which be contained in the declaration made in that caſe 
at the laſt parliament.“ But, upon full conſideration, I am very well fatis- 
fied that the counſel for the defendant judged right in laying no ſtreſs upon 


this objection. The offences laid in theſe informations, and the pro- 


ceedings upon them, are at the common law. The /tatutes giving proceſs ot 


N in certain caſes, and reſtricting its ifluing in others but under 


18 


certain circumſtances, do not affect the preſent queſtion. The proceſs is 
warranted in the preſent caſe by the common late, or not at all. Afual force 


or violence does not appear to be the criterion upon which the proceſs of 


outlawry was founded. The greatneſs of the crime, and the ſeverity of the pu- 
riſbhment, ſeem to be the material circumſtances originally attended to in 
founding this proceſs, according to the paſſage I have juſt cited from Coke 
as to the earlieſt times; for, felony does not imply or convey the idea of 
actual outrage ; grand larceny being, in its definition, as well as practice, 
different. And Hawkins confirms this notion, by ſaying, “ that this prdceſ; 


probably lay for all crimes of a higher nature * than treſpaſs vi S armis. 


The extenſion of this proceſs is ſuppoſed by lord Coke, in the paſſage I _ 


quoted, (and what he ſays 1s repeated, without examination, by a varicty of 


. authors,) to have been ſomewhat before Bracton's time. The eſtabliſhing 


that period for a ſuppoſed ordinance concerning outlawries ſtrongly authen- 


ticates the teſtimony of that contemporary writer, touching the caſes in 


which, and under what circumſtances, this proceſs lay. Lord Coke ſaw, 
that it was impoſſible to ſay ** that outlawry did not he for any crime under 
felony;“ univerſal practice ſhewed the contrary. So he ſuppoſes a poſitive 
ſtatute made about Bracton's time. There does not appear any particular or- 


— 
* 


* 


2 Hawkins, P. C. I. 2. c. 27, p. 302. 


dinance 
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dinance for extending this procels ; and there is no authority for the ſuppofi— 
tion; but Bracton, who wrote in the reign of Henry III. fays, ** that it lay 
in omni tranſg reſſione que fit contra pacem *; and afterwards, ** pro omni tran/: 


gralſione, licet mining, ubi quis ad pacem domini cots Vocatus denire rociſaverit, 


& hoc propter contumaciam.” I hat this neceſſary ingredient ** contra pacen” 


did not mean poſitive force in the committing of the offence, appears from 


the reaſon given, why it lay for felony, 2 Ro. Abr. 805. outlawry lay for 
felony ; becauſe it was contra pacem: for, that could not mean, as I have al- 


ready ſaid, more than its being an offence in its nature againſt the laws of 


ſociety, and a diſturbance of that good order and government which keeps a 
ſtate in unity and peace. The crime of larceny, in its very nature, is ſecret 
and fraudulent, unleſs 1t be done with open violence, and then it is di- 
ſtinguiſhed by the agg gravated name of robbery. Beſides, in the caſe of 
writs Quare vi & armis, in which caſes this proceſs is given, it is acknow- 

ledged to be on account of the ſuppoſed, not the actual, force; and ſo is the 


ſame place in 2 Ro. Abr. 805. and the 35th Hen. VI. 6* and ", and many 


other books. In fact, therefore, it appears from Bracton, that every offence 


committed againſt the peace ſubjected the delinquent to the proceſs of out- 
lawry ;” and the caſes ſhew, that the peace of the king is broke by diſorders 


without force; and indeed ſome of the greateſt crimes are without force, If 
force was the criterion on which this proceſs of Exigent was founded at com- 
mon law, why was that proceſs given by the frft + ſtatute of Edward the 
Third in the caſe of Riots, &c.? or what occaſion had there been for the 


ſubſequent + ſtatute of Edward the 'Third, to lay, « From henceforth. it 
ſhall not iſſue in treſpaſs, unleſs it is againſt the peace, if the practice had 
not been upon indictments, though not ſo alleged, for proceſs of Exigent to 
5 iſſue ? And that ſeems to be the true reaſon of the laſt reſtrictive ſtatute. 
I don't find that it ever was denied but that, upon a preſentment or indict- 
ment for the king, proceſs of outlawry lay; and fo it it expreſsly ſaid to be 
agreed 1 in Brooke, title * Exigent,“ which cites 8 Henry VI. || but a num- 
: ber of outlawries have been found 1 in crimes 5 laid to be contra pacem, without 


: . Y —_—_— . ä 4 : 


* Lib. III. p. 127. 

＋ 18 Edw. III. ſt. 1. 

4 18 Edw. III. ſt. a. c. 3. 
Vid. Bro. Abr. title Exigent et Capias, pl 29, and title Proceſs, ol. 16. 
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never affigned : which alone is deciſive. I think Mr. Attorney-general pro- 
duced one as far back as the fifth of Eaward the Fourth. 


ner and form as I am woithin commanded,” This is certainly 2% loſe. The pro- 
elamations are not ſufficiently ſet out for the court to judge whether they were 
me, „that it was unneceſſaury to make any proclamation at all.” The alle, 
required by the common law. Indeed this error was in a manner dropped, and 


given up by Serjeant Glynn upon his reply. He did not contend ö that they 


ter lies; the reſult of ignorance in the practiſers, and productive of a ſhame- 
ful confuſion in the-precedents of the office. They have not diſtinguiſhed 
between civil and criminal outlawries. They have not diſtinguiſhed between 
the manner of proceeding to outlaw in criminal caſes before and after con- 


returned, becauſe former miſtakes are copied as precedents without exami- 


and fifth time exacted at the county court of the county of Mor as by the _ 
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vi & armis, and which could not be committed with force, and this error 


The ſecond error afligned is, as to the proclamations. 
The return ſays, *I have cauſed public proclamation to be made in ma;.. 


properly made or not. I thought this error fatal; but Mr. Thurlow ſatisfied 


which require proclamations do not extend to this cale; and they are not 


were necellary.” The preſent record, drawn in the Crown Office, and ſet⸗ 
tled by king's counſel, ſnews under what obſcurity and perplexity this mat- 


viction; all is jumbled together. Whatever is required in any caſe they hare 
applied to all. Circumſtances are unneceſſarily required, and defectively 


nation; but, as the proclamatians in this caſe were nugatory and ſuperfluous, 
the imperfection of the return is of no conſequence : it is no error. 

Of the ſecond ſort of er Fs critical and verbal, two are N which 
were argued. 
Fir. For that it is not ſhewn, nor does it appear by the return of the 
ſheriff of M7 iddleſex, that the defendant was a firſt, ſecond, third, fourth, 


Jaw of the land he ought to have been before he was outlawed. 
Under this: error, thus afſigned, two oy Tag were made; ; as ; to. the. firſt 

eraction, and as to the ſubſequent. 
PFirſt. As to the firſt, The return is by two men, ſheriff of Middleſex: 
«At my county-court, held,” &c. ſo that two men making one officer, that 
is, Heriff of the county of Middleſex, ſay, “at my court, held in the county 
of Middleſex.” Jo raiſe a doubt, it is neceſſary to go out of the record into 
hiſtory and law. We know from thence, that the ſame man might be ſhe- 
riff of two counties. Till the 13th of Elizabeth one perſon was ſheriff of 
Somerſet 
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Somerſet and Dorſelſpire; and ſo of Suſſex and Surrey, of Oxford and Berk:, of 
Warwickſhire and Leicefterfhire ; and to this day the fame perfon is ſheriff of 
| Cambric'ge and Huntingdonſbire. Such a ſheriff might by law hold in cizher 
the county-court of the other. 6 Ten. VIL 15%. In the caſe of the ſheriff ot 
Somerſet, who was then alſo ſheriff of Do bie, my court in the cour ty 
of Somerſet,” was adjudged uncertain. 11 Hen. VII. 109%. in a like caſe, Rede 
Pair ſav and Huſſey inclined to think it certain enough, and adjourned the 
confideration ; but here it is impoſſible to raiſe a doubt, unleſs the ſheriff of 
Middleſex may hold the court of another county in Middleſex, © At my 
county-court' can only be the county-court of Middleſex. Two men, ſherift 
of Middl:ſex, never were, nor could be, ſheriff of any other county. The 
error is not aſſigned for want of any technical form of words, but „ that it | 
is not ſhewn, nor does it appear by the return; “ whereas I am of opinion, 
it is ſhewn, and does appear by the return, that the county-court was of 
Midateſer, and could not poſſibly be the court of any other county. 

| Secondly. As to the ſubſequent exactions. The objection is, „that it is 
not ſhewn, nor does it appear, zwhere the court was held, at which he was 
exacted.“ The return having ſpecified the place where the court was held, 
at which he was firſt exacted, ſtates ſeverally the ſubſequent exactions, © af 
my court held at the ſame place.” So that the whole doubt is, «whether the 
fame place includes the deſcription of the place referred to, which cannot 
be a doubt in the language of the world; for in truth the doubt can be no 
other than“ whether the ſame place n means be ſame place, that is, the place 

before deſcribed? 
Second critical error. The only other error afſigned and argued ! is 

lt is no where expreſſly ſhewn, that the place called Brook Street, where 
the ſeveral county-courts are ſuppoſed to have been held, is in the county 
of Middleſex.” The return ſays, At the houſe known by the ſign of the 
Three Tons in Brook Street near Holborn in the county of Middleſex.” The 
counſel for the defendant contend, that the true conſtruction ought to be to 
apply * in the county of Middleſex,” to Holborn, and not to Brook Street, 
and ſo make a ſtop at Brook Street. It is impoſſible for me to doubt, whe- 
ther “near Holbora” is not part of the deſcription of Brook Street: it could 
be added for no other reaſon : it could anſwer no end to ſay, near Hol- 
born,” but as part of the name of this Brook Street, in contradiſtinction to 
ſome other Brook Street. It is immaterial what county Holborn is in; but the 
ſheriff was bound to ſhew, that Brook Street was in Middleſex. There is no 
law in 1 this; it is a queſtion of conſtruction. All men can judge of it, and 


12 would 


— 
— — 


think otherwiſe. 


and form in which they are aſſigned. For the reaſons J have given, I can- 
not allow any of them. It was our duty, as well as our inclination, ſedu- 


could find an informality which we might allow with ſatisfaction to our 


places have ſhamefully inſulted all order and government. Audacious ad- 
dreſſes in print dictate to us, from thoſe hey call the people, the judgement to 
be given now, and afterwards upon the conviction. Reaſons of policy are 


muſt be offirmed.. The conſtitution does not allow reaſons of ſtate to in- 


che criminal ſhould yield. We have no eledtion. None of us encouraged 0r 


did not adviſe or aſſiſt the defendant to fly from juſtice; it was his own 
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would treat with contempt the judgement of this ſovereign court, if it could 
be founded upon fo pitiful a prevarication. It is not permitted to me 10 ſay 
I doubt of the conſtruction anleſ I do doubt, how much ſoever I may wiſh 
that this outlawry ſhould 207 ſtand. I am of opinion, that, according to the 
letter, ſenſe, and grammatical conſtruction of the ſentence, the court was 
held in * Brook Street near Holborn;“ and that ** Brook Street near Holborn" 
lies in the county of Middleſex; and I am perſuaded there is no man who can 


« 'Theſe are the errors which have been objected; and this the manner 


louſly to conſider, whether upon any other ground, or in any other light, we 


minds, and avow to the world. 
Fut here let me pauſe. 
elt is fit to take ſome notice of the various terrors hung out ; the nume- 
rous crowds which have attended, and now attend, in and about the hall, out 
of all reach of hearing what paſſes in court; and the tumults which in other 


urged, from danger to the kingdom, by commotions and general confuſion. _ 

Give me leave to take the opportunity of this great and reſpectable au- 
dience to let the world know, all ſuch altempts are vain, Unleſs we have 
been able to find an error which will bear us out to reverſe the outlawry, it 


fluence our judgements. God forbid it ſhould ! We muſt not regard poli- 
tical conſequences, how formidable ſoever they might be. If rebellion was the 
certain conſequence, we are bound to ſay, ** Fiat juftitia, ruat calum. The 
conſtitution truſts the king with reaſons of ſtate and policy: he may ſtop 
proſecutions; he may pardon offences; it is his to judge whether the law or 


approved the commiſſion of either of the crimes of which the defendant is con- 
victed ; none of us had any hand in his being proſecuted. As to myſelf, I 
took no part, in another place, in the addreſſes for that proſecution. Ve 


— 


* 
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act, and he muſt take the conſequences. None of us have been conſulted, 


or had any thing to do with the preſent proſecution. It is not in our power 


to ſtop it; it was not in ovr power to bring it on. We cannot pardon. We 
are to ſay what we take the law to be. If we do not ſpeak our real opinions, 
we prevaricate with God and our own con{ciences. 

I paſs over many anonymous letters I have received. Thoſe in print are 
public; and ſome of them have been brought judicially before the court. 


| Whoever the writers are, they take the wrong way. I will do my duty un- 


awed. What am I to fear? That mendax infamia from the preſs, which daily 
coins falſe facts and falſe motroes ? The lies of calumny Carry no terror to me. 
I truſt that my temper of mind, and the colour and conduct of my life, have 
given me a ſuit of armour againſt theſe arrows. If, during this king's reign, 
I have ever ſupported his government, and affiſted his meaſures, I have done 
it without any other reward than the conſciouſneſs of doing what I thought 


right. If IJ have ever oppoſed, I have done it upon the points themſelves, 
without mixing in party or faction, and without any collateral views, I ho- 


nor the king, and reſpect the people ; but many things acquired by the favor 
of either are, in my account, objects not worth ambition. 

„J wiſh popularity; ; but it is ht popularity which follows, not t that which 
is run after. It is that popularity which, ſooner or later, never fails to do 
juſtice to the purſuit of noble ends by noble means. I will not do that which 
my conſcience tells me is wrong upon this occaſion, to gain the huzzas of 
thouſands, or the daily praiſe of all the papers which come from the preſs. 
I will not avoid doing what I bin is right, though it ſhould draw on me 


the whole artillery of libels; all that falſehood and malice can invent, or the 
credulity of a deluded populace can ſwallow. I can fay, with a great ma- 

giſtrate, and upon an occaſion, and under circumſtances not unlike, ** Ego 
hoc animo ſemper Jus ut ee virtute Par tant; ous, non invidiam Pu 


farm.” | | 
The threats go e than abuſe ; ; perſonal violence 1 18 s denounced. 2 do 


not believe it: it is not the genius of the worſt of men of this country, in the 
worſt of times: but I have ſet my mind at reſt. The laſt end that can hap- 
ben to any man never comes too ſoon, if he falls in ſupport of the law and 
liberty of his country, for liberty is ſynonymous to law and government. 
Such a ſhock, too, might be productive of public good; it might awake 


the better N of the kingdom out of that lethargy, which ſeems to have be- 
| I De - numbed 
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numbed them, and bring the mad part back to their ſenſes, as men in- 


toxicated are ſometimes ſtunned into ſobriety *. | 
„ Once for all, let it be underſtood, “ that no endeavours of this L;ng 
will influence any man who at preſent fits here.” If they had any effect, it 


would be contrury to their intereſt ; leaning againſt their impreſſion mutt - 


give a bias the other way : but I hope, and I know, that I have fortitude 
enough to reſiſt even that weakneſs. No libels, no threats, nothing that has 
happened, nothing that can happen, will weigh a feather againft allowing the 


defendant, upon this and every other queſtion, not only the whole advan- 


tage he is intitled to from ſubſtantial law and juſtice, but every benefit, from 
the moſt critical nicety of form, which any other defendant could claim un- 
der the like ohe“. The only effect I feel, is an anxiety to be able to ex- 


plain the grounds upon which we proceed, ſo as to fatisfy all mankind, 


&« that a flaw of form, given way to in /his caſe, could not have been got over 
in aay other.” Es . ; 
© From the precedents we have ſeen, it appears that a ſeries of judgement; 


have required a technical form of words, in the deſcription of the county-court | 


at which at outlaw is exacted: that after the words, * at my county-cour!” 
ſhould be added the name of the county; and after the word * held” ſhould 
be added, ** for the county of,” (naming it); whereas, here the ſheriff ſays, 

© at my county-court,” without adding, ©* of Middleſex ;” and he ſays, held 
at the houſe, &c.” without adding the words, “ for the county of Middleſex,” 


after the word Held.“ 


As to the firſt expreſſion, the caſes begin as far back 4s the 7th of James 


the Firſt; as to the ſecond expreſſion, they begin about the 18th of Charles | 
the Second. „„ | I TOTO 


„If we are compelled by authority to look. upon either expreſſion as 


| technically neceſſary, it 1s ſufficient upon this occaſion, becauſe here both are 
wanting. 9 C 


If an outlawry be returned in this manor, ** ad com. meum tent. apud — 


ceſtriam in comitatu Suſſex, &c.“ it is erroneous ; becauſe it is not ſaid, ** ad 


n 


* i 


——— 


* A few ſentences of this ſpeech have been previouſly printed in pages 49, 
50, and 51, of this work. The inſertion of one of the moſt animated ſpeeches 
that was ever delivered from the bench entire and unmutilated is the beſt 


| apology for the recapitulation of theſe few, yet important, ſentences. 


COM. 
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com. meum Suſſex tentum, &c.” Alder was outlawed for murder; and it was 
moved for error, that the ſheriff returned, ** ad com. meum tentum apud D. 
in the county of Northumberland,” and did not fay, „ ad com. meum Nor- 
| thumbrie tentum, &c.;“ and this was holden to be error, &. Among the 
errors for which, the reporter ſays, the outlawry was reverſed; the ſecond 
is, not ſaid ©* Suffolcie” after com. meum ;” and this, he ſays, had been a 
common exception. Three copies have been left with us from the records, 
and they are ad com. meum Middleſex tent. &c.“ agreeable to the judge- 
ments I have mentioned. Minnington aſſigned error of outlawry; and one 
laid to be allowed was, that the court is ſaid to be held in the county of 
| Hereford,” and doth not ſay for the county.“ An outlawry was reverſed, 
pecauſe it ſaid, „ad com. meum, &c.“ and not ſaid, „pro comitatu.” This 
term ſeveral outlawries were reverſed for want of “ pro com. or nec eorum 
aliquis, or ** per judicium coronatorum.” One who was outlawed for the 
murder of Sir Edmondbury Godfrey, now brought a writ of error in his hand 
to the bar, praying, that it might be read and allowed:“ the outlawry was 
reverſed. Among the errors afligned, one was, that it did not appear the 
court was held pro comitatu; the other was clearly a fatal objection. After 
ſtating the caſe, Sir Bartholomew Shower ſays: © ſhe brings a writ of error 
to reverſe the outlawry ;” and the error which I aſſigned ore tenus, was the 
uſu 1 fault in not ſaying the county-court was held ** pro comit tu ;” the out- 
lawry was reverſed. This is a very ſtrong authority to ſhew, that in the 3d 
of William and Mary it was ſettled “ that the words pro comiatu were 
technically neceſſary. A record of an outlawry has been found, agreeable to 
this form eſtabliſned as neceſſary ; and ſays, ad com. meum tent. pro com. 
Middleſex, apud le Cheſhire-Cheeſe, in Gray's Inn Lane, in com. prædict.“ 
No caſe, report, or record, has been found ſince the 3d of queen Anne, 
which can be of any uſe either ways hon the. point, or any of the errors 
aligned, 
*The authorities I have ſtated, tand to this * uncontradicted: -chay: 
are many, and have prevailed above a cent ary: I think they began againſt 
law and reaſon : the former authorities were otherwiſe ;. the. precedent in 
Dalton is otherwiſe. There is no reaſon for requiring theſe words, there 
is ſufficient certainty without them. It is impoſſible to doubt upon this re- 
cord, but that the county- court, at which the defendant was exacted, was 
the court rt of, and held for, the. Sauter. of leer : but this! is a criminal 
4 caſe. 
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caſe highly penal. Outlaws have had the benefit of this exception for a 
great length of time. Can we refuſe it to the defendant? We cannot; 
Though I am clearly of opinion, ** there was not a colour originally to hold 


theſe words to be neceſſary. The objection to the blunder between the 


peace of the now,” and “ the late king *, after conviction, has not much 
more ſolidity in it; yet the Houſe of Lords thought themſelves bound by 
precedents ; and ſo muſt we, had the flaw been diſcovered before judge- 
ment. I cannot ſay, that it does not appear upon this record, that the 
court was of, and held for, the county of Middleſex ;” becauſe I am clearly 
of opinion, „that moſt manifeſtly it does.“ But I can ſay, that a ſeries of 


authorities, unimpeached and uncontradicted from the 7th of James the 


Firſt as to one expreſſion, and from the 18th of Charles the Second as to 
the other, have ſaid, ** ſuch words are formally neceſſary.” I can ſay, that 


fuch authority, though begun without law, reaſon, or common ſenſe, ought 
to avail the defendant. It would be dangerous to ſay, that any exception @!- 


lowed ſo long ſhould now be over-ruled. The exception certainly would not 
have prevailed, had it been oppoſed at firſt ; but before the 3d of queen 
Anne, there being no oppoſition after a writ of error was granted, the court 
conſidered the crown as conſenting to the reverſal upon any pretence how 
ſlight ſoever : though that is not the caſe now, the neceſſity of the ſorm of 


words muſt not be canvaſled ; ſince it has been /o often adjudged neceſlary, 


the officers of the crown are in fault, for not attending to the form pre- 
ſcribed, and copying the precedent of Ring verſus Bell. 
There can no miſchief or incertainty ariſe from this determination, be- 


cauſe it being once known * what form of words is neceſſary,“ it is eaſy to 
follow it: but great ſuſpicion and incertainty muſt follow, from this court 1 
allowing a formal exception one day, and diſallowing it another. 


el beg to be underſtood, that I ground my opinion ingly upon the 4 


rity of the caſes adjudged, which, as they are on the favorable ſide, ina cri- 
minal caſe, highly penal, I think ought not to be departed from: and there- 
fore I am bound to = that, for want ut of theſe technical tt the outlawry | 
ought to be reverſed.” : 


. — 
0 . 
a ; 5 


* Vide Lookup's caſe, | 
_ A rule 
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A rule was accordingly made (in cach cauſe) * «that the out- 
awry be reverſed.” 

On the ſame 8th of June, 1768, rules were made, for the pro- 
ſecutor to ſhew cauſe (upon Tueſday then next) why the judge— 
ment ſhould not be arreſted, and why the verdict mould not be 


5 {ct aſide. 


And alſo a rule for now remanding the defendant to the cuſtody 

of the marſhal, and tor bringing him into court again on Tue. 

day next. 5 „ 1 
Accordingly, on Tueſday the 14th of Fune, 1768, the two fol- 


lowing points were argued very ſ{trenuouſly Re very copiouſſy 


on both ſides; namely, ** whether the informations could be ex- 
hibited by the /o/:cr/or-general ; and whether the amendment 
could be made by a fugle judge out of court, in the manner be- 
fore ſpecified.” The former was objected to as a ground for ar- 
reſting the judgement : the latter as a ground for a new trial. 
Lord Mansfield, as to the motion in arreſt of judgement, ad- 


hered to the OPINION, he had before given, „that the informa- 


tions were well exhibited by the /9/:c7/0r- cornea, ” 
As to the motion for a new trial on account of the amend- 


ment, he declared his ſatisfaction at the motion's having been 
made, and the matter ſo fully diſcuſſed and underſtood. Mat- 


ters of practice, he obſerved, are not to be known from ed 
What paſſes at a judge's chambers is matter of 7radi7797 : it reſts 
in memory. In caſes of this kind, judges mult inquire = their 
officers : this is done in court every day, when the practice is 
Q:iputed or doubted : it is in its nature official. The otticers are 
better acquainted with it than the Judges. For his own. part, 
neither his education, nor his walk in life before ne came into 


this court, ever led him into any know ledge of the practice of 


orders made by judges ! in the vacation. The making this order 
for the amendment appeared to him to be right, and to be 


matter of courſe. It came to him as a matter of COUT le, and re- 


2 | commended 
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commended as ſuch from a gentleman of ge experience, who. 
(he knew) would have as ſoon have cut ot his right hand as 
have deceived him, by repreſenting this as a thing of courſe when 
it was not ſo. Accordingly he iſſued a ſummons “ to ſthew caulc 
why the amendment ſhould not be made.” A ſummons always 
ifſaes beſore a judge makes an order: a ſummons therefore went 
bout of courſe. Upon the attendance, his lordſhip aſked Mr, 
Hugh, 25 (an old and experienced officer), the defendant's clerk 
in court, © whether there was any doubt but that this was amen. 
able.” He very rightly, and as was his duty; admzted that it 
was amendable, ah that he“ could not ſay otherwiſe.” His 
lordſhip then took down a book, in which were entered ſome caſes 
where informations were amended by a juage's order juſt beforc 
trial ; and, after reading one or two, Mr. Philips, the defendant's 
attorney, def: red him not to give himſelf any farther trouble, 
Ar. Philips ſaid indeed, that he could not conſent to it, but he did 
not object to it nor contradict it; nor was it objected to at the 
nal. The counſel ſaw that there could be no objection made 
to the order. 


7 . 


The principles of e were a and fully diſcuſſed 1 by lord 
Mansfield, in a caſe reſpecting a Quaker's teſtimony on his 
affirmation being admiſſible, in an action of debt on ſtatute 

2 George 1 24. againſt bribery. | 


Lord Manzfeld. © When this caſe was argued before, Low: as Gen irous, for 
many reaſons, that the queſtion ſhould be very fully conſidered, all th: 
caſes looked into, and * ſolemnly argued again. I think it of the utmoſt 
importance, that all the conſequences of the act of toleration ſhould be 
purſued with the greateſt liberality, in eaſe of the ſcrupulous conſciences of 
Diſſenters on the one hand; but ſo as thoſe ſcruples of conſcience ſhoul« 
not be prejudicial to the reſt of the king's ſubjects : for, a ſcruple of conſci- 
ence entitles a party to indulgence and protection, ſo far as not to ſuffer for 
tit; but it is of conſequence that the ſubje& ſhould not ſuffer too. 


I have 
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& ] have been furniſhed with a great number of caſes, which have paſſed 
in this court, upon motions for attachments and other collateral matters, 
wherein the affirmations of Quakers have been refuſed. But theſe ſcem all 


to have ariſen from the haſty deciſion of a caſe gf Hinton Ne Byron, 11 


William III. (cited in Rex verfus Bell,) where, on 2 motion for an attach- 


ment, the affidavit in ſupport of the application was by a ks on his af- 
firmation. Barely upon that, the attachment was objected. to, and not a word 
was ſaid in ſupport of it; but for a good reaſon : the moment the objection 
was made, the Quaker took the oath, or was ready to have taken it, and ſo 
the objection was not infifted on. And vet it is remarkable, that the me- 
mory of theſe caſes has run through all the reſt, introduced very great con- 


fuſion, and not one ot the authorities ſeems to have been arguech or conſi— 


dercd upon the act of parliament itſelf: but the preſent is not a cate of that. 


ſort. This is the caſe of evidence offered at a trial in open court. 

„ 'This fect ſprang up during the troubles, and was found at the Reftora- 
ton, with many other fects of Non- conformiſts equally {crupulous. At that 
time, the law conſidered their icruples of conſcience as a crime; and there- 
fore they were not allowed to be ſet up as an excuſe or juſtification of another 
offence. Therefore, when a quaker, who was ſubpœnacd to give evidence, 


abſented himſelf, and an attachment iſſued in contequence of it, he could 


not in excuſe ſay, that his conſcience prevented him from giving evi- 
dence; for, that was a crime. So in the cale of interrogatories : the conſe- 
quence was, he was obliged to aniwer, or be committed o >rifon 3 and, if his 
obſtinacy continued, he lay there for liſe. - 

The experience of eight and twenty ycars, from the Reſtoration to the 
time of the Revolution, ſhewed, that this obſtin nacy was not merely a pretence 


or colour given to right or wrong; but that it was a f. rapie, and that the 


ſect was ready te to go through all kind of lulfering in the pertinacious adho- 
rence to "ey | | = | 
A more liberal way of thinking prevailed after the Ren ole Mn... The 
2 les of tolcration were explained and Juftihed, in conte quei ce of the 
ritings of Mr, Locks, lord Somers, and other great men of tho# times: ER 


6M ſtature paſted, which, though not general, was very exteniive in the relief 


it afforded to {crupulous conſciences. The ita ute Was 1 W ml jam and M ary, 


8 commonly called the toleration act. 


In the 7zenth ſection of that ſtatute, the legiſlature takes notice, that 
there was a lect called Qeakers, who had religious principles, in which they 


"2-2: 0 differed 
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one of their religious ſcruples was the taking an oath according to the form 


— x 


tor the veracity of what they ſhall ſay, and invoking his vengeance if they 


- - — — 
* ——— — 


in this form in all caſes whatfocver. (I will ſtate the reaſon of it by and 


bas been more fully underſtood. I therefore argued, and the judges in de- 


law, there is no particular form eſſential to an oath to be taken by a wit- 


and were {worn, not on the Evangeliſts, but on the Old Teſtament. No 
diſtinction was taken between their ſwearing in a civil or criminal caſe. 


Aicoran in a proſecution for a capital offence at the Old Bailey ; and they were 
all unanimouſly of opinion that he might. 


vice- chancellor of Oxford, in the year 1657, being called as a witneſs, re- 
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differed from the eſtabliſhed doctrine of the church of England; and that 


preſcribed by the law of England to Chriſtians; and therefore the act ena- 
bles them to give aſſurance of their fidelity and allegiance to the ſtate by, 
what I may call, another form of. oath; becauſe it is appealing to the Deity 


utter what is falſe. This ſtatute was followed about ſix years after by ano- 
ther ſtatute, 7 and 8 William III. c. 34. which allows a Quaker to affirm in 
caſes where 5/ hor perſons are required to take an oath. But, though the le- 
Ziſlature had taken notice that they ought not to be puniſhed, ſo far as 
eee their own opinion and icruples went, yet they did not extend the in- 
dulgence ſo as to let it operate in prejudice to the rights of other perſons. _ 

It 1s 8 that even at that time they were not permitted to give evidence 


bye.) It has been truly ſaid, that ſince the caſe of Omichund verſus Barke: 
and another caſe of great authority determined ſince, the nature of an ap- 
peal to heaven, which ought to be received as a full ſanction to evidence, 


livering their opinions agreed, that, upon the principles of the common 


neſs : but, as the purpoſe of it is to bind his conſcience, every man of every 
religion ſhould be bound by that form which he himſelf thinks will bind 
his own conſcience moſt. Therefore, though the Chriſtian oath was ſettled 
in very early times, yet Jezes before the 18th of Edward I. when they were 
expelled the kingdom, were permitted to give evidence at common law ; 


Since the caſe of Omichund verſus Barker, a queſtion was referred to all 
the judges of England, whether a Turk ſhould be permitted to ſwear on the 


It is objected, that the Quakers are the only people i in the world WhO 
ever refuſed to ſwear ; ; but 1 in ſubſtance their affirmation is the ſame thing, 


the form only is different ; for an affirmation 1s a moſt ſolemn appeal and at- 
teſtation to God of the truth. 


„There is a remarkable caſe reported in 2d Sid. VI. where Dr. Owen, 


fuſech 
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fuſed to Kiſs the book, but defired it might be opened before him, and he 
lifted up his right hand. The jury praved the opinion of the court, if they 
oiight to give the ſame credit to him as to a witneſs ſworn in the uſual man- 
ner; and Glynn, chief juſtice, told them, that, in his e he had 
taken as ſtrong an oath as any other witneſs ; but,“ ſaid he, if I were to 
be ſworn, I would kiſs the book.” 55 

6 There is a ſect in Scotland, who hold it to be 1dolatry at this day to kiſs 
the book; but their own form of fwearing is much more ſolemn. At Carliſle, 
in the year 1745, upon a proſecution of ſome of the rebels, there was no 
evidence but of this ſet, who would not kiſs the book; and a caſe was {ent 
up for advice, whether they ſhould be received as witneſſes. It was the 
opinion of thoſe who were conſulted here, that the evidence might be 
received ; but it was not an object, and the proſecution went no 
farther. | 
„With regard to the exception of the jeftimony of Gaben in criminal 
Projerurtions, it was occaſioned — a ſtrong: e in the minds of the grea: 
men who paſſed the ſtatute 7 anc 18 William III. 34. I have loo%ed into 

> debates of thoſe days, and find, that every 55 and clauſe of the act 
was fought hard in the Houſe of Commons, and carried! by ſmall majorities, 
| know not whether the exception came in by way of amendment, but 1 
think it did. It was firſt a temporary act for ſeven years only. By ſtat. 13 
Will. III. c. 4; it was continued for eleven years; and in the ycar 1713 there 
was an application to the Houſe of Commons to make it perpetual; but it was 
rejected: An application was afterwards made to the Houſe of Lords, who 
palted the bill; and it went down to the Houle of Commons, but they would 
not even give it a firſt reading. The whole hiſtory of the act may be feerr 
in a very correct work, which never received the author's finiſhing hand; I. 
mean, Doctor Swijt's Four laſt Years of Qucen Anne; and it 's obſervable; 
that Doctor Swif? commends the Houſe of Commons for the once they 
gave to the act. 

On the acceſſion of the preſent family to the throne, it was made perpe- 
tual by ſtat. 1 Geo. I. ſt. 2. c. 6. but the exception {ill remained in criminal 
caſes or criminal cauſes; and it is extraordinary, that though many altera- 
tions were made in it by ſtat. 8 George I. c. 6. yet no variation was made 
as to this particular, which, in ſome inſtances, bears hard upon the Quakers, 


and leaves them 1 in a worſe condition than they were when this {ect firſt 
aroſe ; = 
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aroſe; for, before the ſtat. 7 - and 8 Will III. c. 34, if Quaker were in- 
dicted for a capital offence bs might call Quakers as witneſles in his defence, 
and that without oath ; for formerly the prifoner's witnefies were not ſworn . 
but now by ſtat. 1 Anne, . . C. . fee. . all perſons examined in crimi- 
nal caſes muſt be examined on oath, both for and againſt the crown ; th 
fore, if a Quaker be indicted, he cannot have the benefit of a Quaker's tel. 
timony. It is not poſlible to ſay why the exception was made; but it! 
made, and mult be followed. 


Ax wv % 
Ci Cs 


e — 


The effect, however, is, that it is an exception not to be extended b. 
equity. In remedial caſes, the conſtruction of ſtatutes is extended to other 
criſes within the reaſon or rule of them; but where it is a hard poſitive law, 
and the reaſon is not very plainly to be fecn, 1t ought not. to be extended 
by conſtruction. 

We come then to thi: queſtion, I: the preſent a criminal cauſe ? & Quaker 
appears, and offers himſelf as a witnefs; can he give evidence without bein ne 
fworn? If it is a criminal caſe, he muſt be ſworn, or he cannot give 
evidence, „„ | 

„No there is no diſtinction better known tha 10 dittinctien bers Cel 
civil and criminal law, or between criminal proſecutions and civil aH lion. 

NMIr. fuſtice Blachſtone, and all modern and antient writers upon the 
ſubject diſtinguiſh between them. Penal actions were never yet put unde! 


MAC: 
the head of criminal law or crimes. The conſtruction of the ſtatute muſt be 
extended | by equity to make this a criminal cauſe. It is as much a civil 


action as an action 8 money had and received. The legiſlature, when they 
excepted to the evidence of Quakers in crimina/ cauſes, muſt be under{02d 
to mean cauſes technically criminal; and a different conſtruction would not 
only be injurious to Quakers, but prejudicial to the reſt of the king's 5 J- 
jets who may want their teſtimony. The caſe mentioned by Mr. Rooke, & 
Sir Watkyn Willlams Wynne verſus Midd] icton, is a very full authorit 

and alone ſufficient to warrant the diſtinction between civil and crimina! 
proceedings. In that caſe the queſtion was, whether the ſtatute 7 and 8 
William III. c. 7. vas penal or remeclial ; the court held, it was not a 
penal ſtatute; but, aa it was to be conſidered as a penal ſtatute, 
yet it was alſo a remedial law, and therefore the objection taken was 
cured by {tat. | 16 and 17 Car. II. c. 8.” Now the words of exception in that 
ſtatute, and alſo in ſtat. 32 Henry VIII. c. 30. and in ſtatute 18 Eliz. c. 14. 
are penal : ctions and criminal proccedings * but lord chief juſtice 
„„ Willes, 
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Jy 
ther act, which would decide of itſelf, if conſidered in the light of a now 


Willes, in delivering the folemn judgement of the court, ſays, there is ano- 


law, Or as an interpretation of what was meant by penal Action in tlie ſtat. 


16 and 17 Car. II. c. 8. This is the ſtatute of Jecfails, 4 George II. c. 26. 


for turning all law proceedings into Eugliſb; and it has this remarkable con- 


cluſion, ** that every ſtatute of fes ſhall extend to all forms and proceedings in 
Engliſb, except in criminal le and that this clauſe ſhall be conſtrued in 
the moſt beneficial manner.” This is very deciſtve. 

«© No authority Whatever has been mentioned on the other fide, nor eaſe 
cited, where it has been held that a penal action is a criminal cafe; and per- 
haps the point was never before doubted. The ſingle authority mentioned 
azainft receiving the evidence of the Quaker in this cafe is an appeal of 
murder ; ; but that is only a different mode of proſecuting an offender to 
death. Inſtead of proceeding by indictment in the uſual way, it allows the 
relation to carry on the proſe ecution for the purpoſe of attaining the fame end 
which the king's proſecution would have had if the offender had been 
convicted, viz. execution ; and therefore the writers on the law of England 
claſs an appeal of murder in the books under the head of Criminal Caſes. 

„With regard to caſes that have been cited as happening here, it is 
aſtoniſhing that it ever ſhould have been doubted afier the act of toleratio 
and after the ſtat. 7 and 8 William III. c. 34. when an attachment was 3 

againſt a Quaker, whether or not he ſhould be at liberty to give an an- 
{wer on his ſolemn affirmation, without being obliged to take an oath ; but 
tis true, that it was doubted three times in lord Hardwicke's time, and 
never reſolved ; for the court avoided the queſtion by diſcharging the rule 
pon ſome other matter. I conſider it, that as to his own anſwers, he is a 


good witneſs ; for, after the act of toleration, it was ſettled in the cafe ot 


Zir Thomas Harriſon, chamberlain of the city of London, . ver /ts Lacan, 


purſuant to the opinion of all the judges, except one, that a diſſe ater from 
the church of England 3 15 not guilty of a e barely by having that relig/ous 


inion. | | Re EE 
*© Quakers therefore, ſince that act, are not, in the eye of the law, guilty 
of a crime, by ſaying, that, ſincerely, they cannot [wear according to our 


form of oath. It is a fair excuſe for them, and a reaſon for diſpenſing with 
the uſual form ; otherwiſe, by reaſon of their ſcruples, they would be im- 


priſoned for life; for you cannot take their anſwer upon interrogatories. 


$6 Neither 
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Neither of the acts diſpenſe with a Quaker's giving evidence in a cri. 

minal caſe ; and an attachment will go upon refuſal : but he might now ſay, 
the toleration acts indemnify me, and take notice of my ſcruples. 
It is remarkable, that the ſtatute 7 and 8 William III. c. 34. in the firſt 
ſection, gives Quakers a right rms} in all caſes whatever where another 
man may take an oath. This is general, and it is inſerted by way of excep- 
tion only, that he ſhall not be admitted in a criminal caufe. It is a pur- 
gation of bimſelf, not giving evidence when he is to anſwer interroga- 
tories. 

In the caſe of Rex verſus Turner, on a motion to quaih an anpointmen; 
of overſeers, the court ſaid, though the proſecution is in the king's name, 
the end of it is a civil remedy ; and very properly allowed the Quaker's affir- 
mation to be read. 

ZE © is extraordinary that, upon all the caſes of attachment, not one was 
argued upon the ground of its being a criminal cafe ; and to be ſure the ex- 
ception might as well hold on an affirmation taken to hold bail, becauſe it 
deprives a man of his liberty. The very laſt attachment for non-performance 
of an award was obtained in this court upon a Quaker's affirmation, and not 
a word ſaid by way of objection to it. That was the caſe of Taylor ver-. 
eas Scott. 5 3 3 
Me are not under the leaſt embarraſſment in the preſent caſe ; for there 
is not a ſingle authority to prove that, upon a penal action, a Quaker's cvi— 
dence may not be received upon his affirmation ; therefore I am of opinion, 
that Mr. Juſtice Nares did perfectly right in admitting this Quaker to be a 


witneſs upon his affirmation ; and, conſequently, that the rule for a new 
trial ſhould be diſcharged.” 


Another inſtance of lord Mansſield's ſenſe of toleration in mat- 
ters of religion aroſe on the trial of Mr. James Webb, the 25th 
of June, 1768, at Weſtminſter, at the ſuit of Payne, a carpenter, 7 

and the common informer of that period of time. 


Lord Mansfield. Gentlemen of the Jury, the material articles of this 
trial may be reduced to two heads. Firſt, whether or not the defendant 
is a prieſt? and, ſecondly, whether or not lie has ſaid maſs? for, I 
look upon the maſs as the only material charge in this trial; for that is 
+0 - 8 „ | properly 
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properly the only act they allege which is peculiar to the Popih clergy. As 
for thoſe things they have ſworn they ſaw him do, they are nothing but what 
might be done by any one; at moſt they are no proots that he is a pricit, 
2. it is higli-treaſon for any man 
who 18 proved to be a prieſt, to breathe in this kingdom. Another ſtatute 
was made afterwards more mild, that only impoſed a fine and ſhort impri— 
ſonment; and tlus ſtatute of king William condemns any prieſt convicted 
of exerciſing his functions to perpetual impriſonment; but in examining 
thoſe ſtatutes we havel all agreed, that 1s, all the twelve judges have agreed, 
that, ** before any man can be proceeded againſl, f as to convit him, it is firſt 


ne ce fary that he be proved to be a prizfl ;” for, the ſtatute ſays, if any one 


—_— To biſhop, prieſt, or jeſuit, and convict him of ſaying 


mals ;” ſo that it is not ſufficient to convict a perſon on thoſe ſtatutes for ſay- 
ing maſs, unleſs he is firſt 5 aue to be a prieſt; therefore the iſſue of the 


whole 90551 not depend upon the ſaying maſs; wherefore I mall leave it to 
Your conſideration, whether ho evidence given of his ſaying mals be a ſuf- 
Heient argument to prove him to be a prieſt? You will be pleated to ob- 
ſerve, that there is but one evidence to prove it. Payne is the only man 
who has ſworn that he ſaid maſs; and this Payne is a very illiterate man 
knows nothing of Latin, the language in which maſs is ſaid; and moreover, | 


| he is an evidence in his own cauſe ; becauſe, if Payne conv icts him, he is 


entitled to a hundred pounds reward. No one ought to be an evidence in 


his own cauſe, though this is ſometimes allowed of, as in caſes of highway- 
men and the like: however, it is a conſideration that I need not take notice 


of, as he is the only evidence; for, ſeveral others were called, and not one 


of them would venture to ſwear that they law James Webb ſay mals. One 


ſwore he ſaw him ſprinkle with holy-water ; another, that he ſaid ſome 
prayers to the Virgin Mary in Engliſh; another, that he heard him preach; 
and being aſked what he preached about? he ſaid, he taught the people, 


that good works were neceſſary for /. lation; and he looked upon that not to 


be the doctrine of the Proteſtant religion. Gentlemen, I will leave that to 
your conſideration. In ſhort, none of thoſe evidences are any thing to the 
caſe in queſtion. As for preaching, laymen often perform that ; at leaſt a 
deacon may do it in the Church of Röme. A deacon may even adminiſter 


the ſacraments, and perform a great many of their ſervices; and we do not 


know, but that he may elevate the hoft : at leaſt, I do not know but he may: 
Aa: and 
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perform all thoſe things Payne ſaw the defendant do; they are no proofs 
that he is a prieſt; therefore, I propoſe to give it up to the jury in this 
light; and ſhall conſider the ſaying maſs as a material charge, which 
J ſhall leave to their confideration, whether the evidence of his ſaying maſ; 


ſufficiently proves him, firſt of all, to be a prieſt? and, ſecondly, whether 


it proves that he has ſaid maſs? You will be pleaſed to obſerve, that the 
charge before you is quite different from that which lately happened in 
Surrey; there the defendant confeſſed himſelf to be a prieſt. 

Sir Fletcher Norton. My lord, we had his own. hand-writing, which 


| faid, am a prieſt of ſuch an order.” 


Lord Mansfield. ** T did not know that. I thought he had only acknow- 


ledged it. That was ſtill ſtronger againſt him; but, gentlemen, you will 
be pleaſed to obſerve, that nothing of this appears againſt Mr. Webb. He 


has neither owned it, nor has any thing been produced to prove it, as there 


are no proofs of his ordination ; which muſt be before he can be proved to 


be a prieſt : therefore, if it ſhould be proved that he has ſaid maſs, this will. 


not convict him of being a prieſt, as appears evidently from the example his 
counſel has brought of a perſon Who had no ordination at all, and yet 


ſaid maſs; but, as that perſon was not a prieſt, and therefore could not 


be condemned by thoſe ſtatutes; ſo neither c can the defendant, before there 


are ſufficient proofs of his ordination. 


This Payne, having got a hundred pounds ſince the conviction of this”. 
man in Surrey, and being now in hopes of more money, ſwears Poſitively 


that the defendant ſaid maſs; and you ſee what pains he has taken, running 


| Here and there, ſometimes to the ambaſſador's to ſee how they performed | 
| there, and then ſtealing in privately where he thought he might lay an in- 
formation to get another hundred pounds. Though according to the penal 
ſtatutes of queen Elizabeth, which are ſtill in force, it is high-treaſon for a. 
Prieſt to come into England; but the informer is entitled to no reward. 
There are three ſtatutes againft prieſts, The firſt is that of queen Elizabeth 27, | 


c. 2. which makes it high-treafon for them to come into England; but Payne 
has not indicted him upon that ſtatute, becauſe, if he had been convicted, 

he would have had no reward. There was another made afterwards, enact- 
ing, that, if a prieſt was convicted of faying maſs, he was to forfeit two hundred 


marks, and ſuffer one year's imprifonment ; but neither does Payne go upon 
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this ſtatute, for here there is no reward for the informer. The third was 
made in king William's reign, 11 and 12, c. 4. foon after the Revolution. 
3 This is the ſtatute Payne aims at, becauſe here is one hundred pounds the 
county is to pay him, if he can convict the defendant. 
j In the beginning of the Proteſtant religion, in order to eablim ! it, they 
thought it in ſome manner neceſſary to enact tlieſe penal laws; for then tlie 
I pope had great power, and they thought they could not take too effectual 
means to prevent him exerciſing any part of it in theſe dominions; and the 
Jeſuits were then a very formidable body; and, apprehending great danger 
from them, knowing their cloſe connections with the pope, the penal laws 
were chiefly deſigned againſt them. But now the caſe is quite altered. THE. 
= 25 has very little power, which ſeems to grow leſs and leſs daily. As for 
3 the Jeſuits, they are now baniſhed out of moſt kingdoms in Europe, ſo that 
. there is now nothing to fear from either of theſe quarters, and conſequently 
no neceſſity of enforcing theſe laws; neither was it ever the deſign of the 
legiſlators to have theſe laws enforced by every common informer ; but only _ 
at proper times and ſeaſons, when they ſaw a neceſſity for it, and by proper 
perſons appointed by themſelves for that purpole ; and yet, more properly 
ſpeaking, they were never deſigned to be enforced at all, but were only 
made in terrorem. Now, when you have conſidered all theſe things, and 
reflected that there is only one evidence, only Payne, and that all he has 
ſworn to is only ſaying maſs; I ſhall leave it to your conſideration, whether 
the evidence given by this one only wirneſs be ſufficient to convict James 
Webb, firſt, of his being a prieſt, and, ſecondly, of his exerciſing prieſtly 
functions; that is, whether or not he has ſaid maſs? for, I look upon that 
as the only material thing he is charged with, and the only thing that comes 
under your conſideration ; but take notice, if you bring him in guilty, the 
puniſhment is very ſevere, a dreadful puniſhment indeed ! nothing lefs than 
a perpetual impriſonment ! ſo that, if you have the leaſt doubt, you ought 
by no means to bring him in guilty. Nothing but the cleareſt evidence ought 
to condemn a man to ſuch a grievous puniſhment. Be pleaſed therefore to 
_ conſult together, and when you have agreed bring in the verdict. i 


Acquitted, 
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In Eaſter Term, 1768 *, the court of King's Bench had occz. 
ſion to conſider the nature of a bond which operated in damage; 
in caſe the defendant married any other perion than. the plain. 
tiff; and the diſcuſhon thereof by the chief juſtice cannot fail 
to be intereſting to the curious reader, ſince 1t allows the compe- 
tency of the parties to meaſure the quantum of damages, al- 
though it diſcountenances bonds and agreements which operate 
in reſtraint of marriage. 


«© Lord Mansfield ſtated the deed particularly, and the declaration upon it. 
The words are: I do hereby promiſe Mrs. Catharine Lowe that I will nor 


_ marry with any perſon beſides berjelf; if I do, I agree to pay the faid Catha- 


rine Lowe one thouſand pounds within three months, &c.” The defendant 
was fingle at the time; and ſo was the plaintiff. 
„The tecond count avers that the plaintiff was ready to marry him; and 


that, aſter the making the deed, he did marry another woman, namely, one 
Elizabeth Gardiner: yet he the defendant did not, when requeſted by the 
plaintiff, pay the thouſand pounds which he had agreed to pay; and fo (though 
| often requeſted) hath 107 kept the covenant made between them as aforeſaid ; 


ſo that the breach is aſſigned i in the not poying the thouſand pounds. 
o this declaration, “non eſt factum was pleaded by the defendant : 


but the jury found ** that it was his deed, and have given one thouſand: 
. pounds damages; and by law, and in juſtice, he ought te pay the tbonſand 
pounds. Money is the meaſure of value; therefore cohat elſe could the jury 
find but this thouſand pounds (unleſs they had alſo given intereſt after the 
three months)? 


«© This is 707 an action brought againſt him for not marrying her, or for 


Vis marrying any one elfe : the non-payment of ihe one thouſand pounds is the | 
5 ground. of this action“ that he did not, when requeſted, Pay the one thouſand 2 


pounds.” f. 


3 money was payable upon a contingency : ' and the contingency hay. 
e therefore it e to be paid. 
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There is a difference between covenants i general, and covenants - 
cured by a penalty or forfeiture, In the latter caſe the obligee has his election. 
He may either bring an action of debt for the penalty, and recover the pe- 
nalty (after which recovery of the penalty he cannot retort to the cove— 
nant, becauſe the penalty is to be a ſatisfaction for the whole); %, F l 
does not choofe to go for the penalty, he may proceed upon the covenant, 


and recover more or leſs than the penalty, /oi1es quotes. 


* And upon this diſtinction they proceed in Courts of Equity, They will 
relieve againſt a penaity upon a Se ation: hut, where the covenant 15 ©* to 
pay a particular liquidated ſum,” a Court of Equity can nt make a new co- 
venant for a man; nor is there any room for compenſation or relief: as in leates 
CONtaining a Couenan! ain loughing up meadow : if the: covenant be“ not 


to plough, and there be a fenalhy, a Court of Equity will relieve againſt the 


penalty, or will even go farther than that (to preſerve the ſu'/tance of the 
agreement): but, if it is worded “ä to pay five pounds an acre for every acre 


ploughed up,” there is ub alternative, no room for any relief againſt it, no com- 


penſation ; it is the jubſtance of the agreement. Here the ſpecificd fum of 


one thouſand pounds is found in damages; it is the particular liquidated 
ſum fixed and agreed upon between the parties, and is therefore the proper 


zuantum of the damages. | 

The ſame reaſon anſwers to de motion for a new trial in the preſent 

caſe. 
As to the caſe mentioned by Mr. Mansfield, from 2 Ro. Abr. 703 

it is impoſſible to ſupport it; for, it cannot be that a man thould be hea 2 40 


take leſs than the e ſum ; and the writ of error in that caſe wes 


plainly. brought by the defendant : beſides, the damages could never be taken 
advantage of upon a writ of error. How could the quantum of damages, 
found by the jury, be the ſubject of a writ of error? 

1 18 therefore clear, that where the preciſe ſum is 9t the efſence of the 
agreement, the quantum of the damages may be aſſeſſed by the jury: but, 


where the preciſe ſum is fixed and agreed upon between the parties, that very 
lum is the aſcertained damage, and the jury are confined t to it. 


— — © — - — _— 


* Sir Baptiſt Hickes verf us Goates 
T It was ſo, vide S. C. very clearly reported, in Os Jac. 390· Sir Bap- 
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© This brings the matter to the validity of the deed. 

% Whatever grounds exiſted at hat time, that could avail the defendant 
to avoid the deed, ſhould have come on Vis part, by a proper plea, if i: 
would in reality have been a good defence for him: and therefore, if any fich 
ground had exiſted in %s caſe, as did exift in Shepley's caſe *, or any other 
ground not appearing pon the face of the deed, 1t ought to have been av oided 
by a proper plea. Here we are upon the face of the deed : the Plea 1 is „ won 
eft factum.” “ 

At is objected, that this is an engagement in reſtraint of marriage. 

elt ſ is anſwered, that this conſtruction is directly contrary to the words 
and intention of the deed, which amounts to a mutual agreement between 
theſe two perſons o marry each other;” and that the plaintiff's acceptance 
of the deed proves that ; and that what the jury have found is a ſufficient 
reaſon to have it ſuppoſed that there was ſuch mutual agreement t marry 
each other. That, however, this is, at the utmoſt, only a contract that he 
would not marry any other woman; and that, if he ſhould marry any other | 
woman, he would pay the plaintiff one went pounds within three months 
* after he ſhould ſo marry any other woman; but is very far from reſtrain- 
ing his marrying at all. 

„This is a point of very 3 importance. All theſe contracts 
ought to be looked upon (as lord Hardwicke ſaid in the caſe of Woodhouſe 
verſus Shepley) with a jealous eye ; even ſuppoſing them clear of any dire& 
fraud. In that caſe, lord Hardwicke did not proceed on any circumſtances 
of particular actual fraud; but on public and enen confiderations and 
therefore he gave no coſts. 

Theſe engagements are able to "wy miſchiefs, t to many dangerous 
conſequences. : 

When perſons of different ſexes, attached to ck other, and thus con- 
tracting to marry each other, do not marry immediately, there is always 
ſome reaſon or other againſt it, as diſapprobation of friends and relations, 
inequality of circumſtances or the like. Both ſides ought to continue free: 
otherwiſe ſuch contracts may be greatly abuſed ; as by putting women's vir- 

tue in danger by too much confidence in men ; or by young men living with 


2 Atkyns, 335. Woodhouſe verſus Shepley, er e contra. 


women 
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women without being married: therefore theſe contracts are not to be ex- 
tended by implication. 

« But here is not the leaſt ground to ſay that this man has engaged to 
- marry this woman.” Much leſs does any thing pear of ber engaging to 
marry him. 

There is a great difference betweon promiting to marry a Anke per- 
ſon, and promiſing not to marry any one elſe, There is no colour for either of 
theſe conſtructions that have been offered by the plaintiff's counſel. 

„This is only a reſtraint upon him againſt marrying any one elſe beſides 
the plaintiff; not a EREIPFOcAt- engagement te marry each other, or any 
thing like it. 

« 'This penalty is ſet up againſt the defendant, after ten years have padde 
without any intercourſe between the plaintiff and him. 

Another reaſon why we ſhould not /ftrain in favor of this contract is, 
becauſe, if there was really any mutual contract under fair and equal circum- 
ſtances, the plaintiff will fill be at liberty to * ber action ; : for, a void bond 
can never ſtand in her way. 

Therefore I think that what paſſed at the the trial was perfectly right; 
that the meaſure of damages was the thouſand pounds, and that this was 
fuch a contract as ought not to be carried into execution. 

The caſe of Baker and White * was not near ſo ſtrong as the preſent 
ihe that was in reſtraint of Elizabeth Baker's marrying again. There is a 

difference between a reſtraint of a fr/# marriage, and a reſtraint of a ſecond. 
marriage: the plaintiff there was a widow when ſhe gave the bond; and 
the tranſaction was, in effect, a mere wager, and nothing at all unfair in it: 
and yet, in that caſe, the bond was decreed to be delivered * be cancelled.” 


To relieve the reader's attentic a a little from the conſidera- 
= tion of legal determinations, the interpoſition of, or reſort to, a 
= few well-authenticated incidents in life may not be diſpleaſing or 
= unprofitable to the juriſprudent in his reſearches i in common life, 
or in ieee a proper know noſe of mankind. 
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him; and while he was in the room with the biitop 8 = cretary 
for a minute, the late Dr. Addington, his phyſician, was brought 
11 a chair by two able-bodied chairmen, who were procecdir 8 
to carry him up ſtairs, pale and wan, and m ach debilitated, to 
his patient. The bikop' s ſecretary, fearin 9 that his lord w ola 
be low-ſpirited at ſuch a ſcene, begged of lord Mansſicld 
interpoſe and go up firſt. The quickneſs of the reply could not 
fail to be treaſured up; it was, * By no means; let him go; you 
know nothing of human nature; the biſhop will be put in good 
{ſpirits on ſeeing any one in a worſe condition than himſelf,” 
Lord Mansfield was prophetic ; and, on Dr. Addington's taking 
leave, the chairmen had no ſooner quitted the room with the 
ſick-fare than the biſhop humourouſly ſaid, * I fear the Crows 
will ſoon have my excellent phyſician :”? but 1 in this he was miſta. 
ken. Biſhop Trevor died in a few weeks. Dr. Addington lived 
many years after he had been conſigned to the crows by his 
princely patient the biſhop of Durham. 


Another inſtance of his knowledge of mankind occurred when 
the public opinion was much agitated, and every one formed his 
own, as to the propriety of proſecuting Mr. J/;/4es. In conver- 
ſation with ſome friends, lord Mansfield ſaid, „IJ am decidedly 
_ againſt the proſecution. His conſequence. will die away if you 
all let him alone; but, by public notice of him, you will in- 


Creale. his conſequence; 'Y the very thing he covets, and has in full 
view? 


The ſecurity 5 DER government of the iſland of Famaics 
depending in a great degree on the due exerciſe of martial law, 
or from other motives of ſound policy, the fact is incontro- 
vertible, that in a military officer are often united the high officers 
of governor-general and chancellor. 


A general 


WILLIAM EARL OF MANSFIELD. TY 


£3" 


A General Officer, who was very diffident of his ability to de- 
cide properly, by intuition, as it were, in a Court of Iequity, ap- 
plied to lord Mansfield for advice, who anſwered : „ General, 
you have a ſound head, and a good heart; take courage, and 
vou will do very well, in your new occupation, in a Court of 
E FEquity. My advice is, to make your decrees as your head and 
pour heart dictate, to hear both ſides patiently, to decide with 
firmneſs in the beſt manner you can; but be careful not to affign 
your reaſons, ſince your determinations may be ſubſtantially 
= right, nder your reaſons may be very bad, or ellentially 
. wron 8 
3 If common fame may be credited on this occaſion, it is ſaid, 
3 that, as ſoon as the learned counſel had finiſhed their arguments, 
the chancellor (in his military capacity) ordered the drums to 
beat a few minutes, the muſic of which drove, as he was pleaſed 
to ſay, a great deal of the law-arguments out of his head, and 
enabled him the better, in the capacity of chancellor, to decide 
E with firmneſs, and form his own decree. Be that as it may, 
the probability of the fact, as well as of the effect of a noiſe, 
ſeems to acquire additional ſtrength by a modern anecdote, 
A very dignified legal character in this country, diſtinguiſhed not 
only for ſterling ſenſe, but alſo for effuſions of wit and plea- 
fſantry, when a famous caſe of appeal was determined in dom. 
& procerum againſt his decree, in ſtepping into his coach, ordered 
his coachmen to drive fa// over the ſtones ; adding aſide to his 
= officers, the noiſe will drive all diſagreeable ideas out of my 
head.” The plan ſucceeded very well till an old woman, at the 
croſſing into St. Martin's Lane, occaſioned the coachman hu- 
manely to ſtop. The lord keeper, wondering at the cauſe, or- 
dered his pur/e-bearer to aſk the coachman why he drew up, 
who replied, * I know my maſter would not have me kill the 
poor old woman. She is almoſt under the horſes feet.“ The 
lord keeper, fins ſhe was not any longer 1 in danger, wittily re- 
B b , 
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plied, 82 Suppoſe he had killed her—take her to the Houſe of 
Lords, and they will undo all we had done.“ 

Again, lord Mansfield is ſaid to have given wholeſome and 
pithy advice to a friend who was prevailed on to act in the 
commiſſion of the peace: © Keep your reaſons within your own 
breaſt ; be not too haſty in common caſes of granting warrants, 
before you have tried the effect of a ſummons ; and, above all, 
be careful that good intentions are the governing principle, lince 
we generally judge of the intentions of a magiſtrate.“ | 

The late Mr. Madan, who, about the year 1756, changed his 
bar-gown for a clerical one, having written a pamphlet, wherein 
he arraigned the miſtaken lenity of the judges in too frequently 
reprieving capital offenders, was preſent, either as a magiſtrate 
or one of the grand jury, at the aſſizes held at Eaſt Grinſtead in 
Suſſex, ſome years ago, which proved to be a maiden one, 
On the ſheriff expreſſing his happineſs in preſenting the white 
gloves to his lordſhip, as the emblem of purity, the chief juſtice 
pleaſantly obſerved, © Mr. Madan too will have a ſingular plea- 
ſure on this occaſion, becauſe there is NO condemned ring to 
be reprieved.” 

Many other apophthegms ſtand upon record; 8 the plea- 
ſantry of converſation loſes conſiderably by being narrated or 
detailed; and poſſibly eaſe and pleaſantry of this nature may 
not be deemed to be within the line of duty of a biographer, 
whole province is, to relate what he has heard and ſeen with 
accuracy and fidelity, and to introduce effuſions of wit, for the 
very uſeſul purpoſe intended by n nature, that of recommending 
and adorning truth. 

In a great commercial country, every ſpeech and deter 
nation of lord Mansfield's, tending to diſcriminate between legal 
and illegal acts done by perſons ſubject to the bankrupt- laws, 
when they were on the eve, as it were, of actual bankruptcy, 
muſt be intereſting to all who have any concern in, or con- 
nect ion with, the extenſive affairs of commerce, or the numerous 


compli- 
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complicated links which form a chain of ſtrong and ufcful-argu- 
ments in favor of bond fide creditors on the one hand, and ah 
promotion of ſubſtential juſtice on the other *, 


Lord Mansfield. This 1s an action of Trover, brought by the aftivnces 
of Laroche and Willing, for a note of fix hundred pounds ; and there is a 
verdict for the plaintiff upon the following caſe. 

«© The bankrupts, upon the 7th of November, 1766, indorſed the note 
in queſtion, which is in the following words: ** London, foth of October, 
1766, fix hundred pound. Two months after date we pronuſe to pay to 
Meſſieurs Laroche and Willing, or order, ſix hundred pounds, value re- 
ceived ;” and is ſigned by Bryer and Everard. The note is indorſed by the 
bankrupts to the defendant, to whom they were iadebled uo a larger amount ;; 
and was ſent to him in a letter directed to Trowbridge, which was carricd to 
the poſt that morning, and was received on the foth, and could not be re- 
ceived before. 

„The bankrupts have given Bryer and Everard two notes for three hun- 
Ured pounds each, which had not been diſcharged. 

Laroche and Willing committed ſeveral acts of bankrupt on the 3th. 
„The note was ſo indorſed, and ſent to the defendant by the bankrupts, 
in contemplation of their inſolvency and bankruptcy. 
Upon this caſe the queſtion is, “if the plaintiff ought to recover.” 
And it is material to obſerve a great deal that is not ſtated in it. Firſt, 
there never was any courſe of dealing between the bankrupts and the defendant, 
by way of indorſing or ſending notes to each other. The next thing is, that 
& the letter, in which the note was ſent, is ſuppreſſed by the defendant. It is 
not found “ that the note was indorſed in paymen! of any debt :” it is only 
= faid, © he was a creditor to a larger amount.” It is not ſaid, whether it 
was to be received at the riſque of Temple, or only as agent of the bankrupts : 
but the letter, which was in the power of the defendant, was not produced; 
and fo the caſe ſtands without any appropriation of the note, The caſe is fi- 
lent in theſe particulars, and very materially ſo. 


* Anderſon and others aflignees, ind Temple, 4 Burr, 2238, Tri- 
ty Term, 1768, 
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. bound; „e that Bryer and Everard were creditors of the bankrupts, 
to juſt the ſame amount, for two other notes they had taken in exchange ;” 
and that thoſe two notes were not diſcharged.” 

The only queſtion I make is, “ whether, under the circumſtances of 
this caſe, the indorſing and N this note to the defendant is fraudulent, 
and void as ſuch.” 

« And I chooſe to put the caſe upon hat ground, becauſe the moſt de- 
ſireable object in all judicial determinations, eſpecially in mercantile ones, 
(which ought to be determined upon natural juſtice, and not upon the 
niceties of law,) is, to do ſubſtantial juſtice : and therefore I will avoid laying 
the ſtreſs that might properly be laid upon the ant being neceſſary to con- 
plete the contract, or the want of a delivery; the ſolid ground of which is, 
that a contract ſhall be preſumed complete upon any diſtinction where the 
juſtice of the caſe requires it, though there is no actual delivery. And it i; 

ſettled, “that if a man ſends bills of exchange, or conſigns a cargo; and 
the perſon to whom he ſends them has pid the value before ; though he did 
not know of the ſending them at that time, the ſending of them to the car- 
rier will be ſufficient to prevent the afſignees from taking theſe goods back, in 
caſe of an intervening act of bankruptcy : but if goods or bills of exchange 
are ſent, and the confideration has not been received, the court of Chancery 
always interpoſes ; and there are numbers of adjudged caſes of that kind, in 
Chancery. In the caſe in Strange *, there is no doubt but the honeſty of 
the caſe inclined the court to the judgement they gave : the reaſon given turns 
upon a ſubtilty. The court of Chancery, in that cafe, would have inter- 
poſed, and ſaid, ** the aſſignees ſhould not have the goods without paying 
the price.” I think the determination was right; and there was an actual 
delivery to a perſon who became a truſtee : but a poſt-boy is not a truſtee, 
1 think the caſe was well {upported upon other grounds than thoſe mentioned. 
in the book. 
I ground: my opinion upon thts, «© whether 4 indorſement be frau 

dulent.“ And as to that, it is certain that the ſtatutes of bankruptcy leave a 

trader, to the moment of an act of bankruptcy committed, every power an 

owner can have over his eſtate. The ftatute 72 +, fraudulent conveyances 


ow —— _ * Ws : : : F — . — a _—_—_ . — — ** 


* Atkins * Barwick, V. . Sir J. Strange, 165, 
ee . 


WILLIAM EARL OF MANSFIELD. 189 


ſhall be an act of Bankruptcy ;” other acts that are fraudulent are not made 
acts of bankruptcy: but they are attended with the conſequences of fraud, 
at law ; which is, ** that fraud renders every a’ void.” _ 

«© All acts to defraud creditors or the public laws of the land are wig: 
and if the nature of the act be a conveyance of graut, tis not only void, but an 
ad of bankruptcy. 

| «© Tt has been determined “ that a convey ance by a trader, of all his eſ- 
ſes, for the payment of one or more bond fide creditors of the moſt me- 
ritorious kind, though his effects do not amount to half what is d ue, is void; 
becauſe it is not an act in the ordinary courſe of buſineſs; it is not ſuch an act 
as a man could do, but it muſt be followed by an immediate act of bank- 
ruptcy, and it is defeating the equality that is introduced by the ſtatutes 
of bankruptcy and the criminal (for the bankrupt is conſidered as a cri- 
minal) is taking upon himſelf to prefer whom he pleaſes.” Bui {uppoſe he 
leaves out a conhderable part of his effects: if it appears to be 2, lourable, 
that don't vary the caſe; it is fraudulent. Suppoſe a trader makes a con- 
veyance of all his eſtate for the payment of all his creditors except one, 
(which was the caſe of Gayner * cited in Dematto's caſe), it is void. Sup- 
pole it was, to pay all his creditors rateably :” if there were no aſſent of his 
creditors, or compoſition, it would be void: for, it would be reſcinding the 
whole ſyſtem of the bankrupt laws, and, inſtead of applying to the great 
ſeal, he would chooſe his own truſtees. If this is a a fraudulent act, it is 
void. mw 
«A general queſtion has been ſtarted, „whether in any caſe, upon the 
eve of a bankruptcy, a man may do that which in conſequence prefers a 
particular creditor :” and that has been argued as a general queſtion.” 

«© But that will depend upon the a, as, if a bankrupt, in courſe of pay- 
ment, pays a creditor ; this is a fair advantage in the courſe of trade: or, if 
A creditor threatens legal diligence, and there 1s no colluſion, or begins to 
ſue a debtor ; and he makes an aſſignment of part of his goods; it is a fair 
| tranfaction, and what a man might do without having any bankruptcy i in 
view. Suppoſe ſuch a caſe as Small and Oudley + ; there it was for the ad- 
vantage of the creditors, and no fraud to them; and, if part of the tranſ- 


— 


— 


| E Vide 4 Burr. p. 477. 
3 | + Vide 4 Burr, P · 480. ; 
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action were ſet afide as fraudulent, the whole muſt ; but it never entered into 
the mind of any judge to fay, „that a man in contemplation of an act of 
Fe could fit down and diſpoſe of all his effects to the ule of different 
creditors ;” for that would be a fraud upon the acts of bankruptcy; but, if 
done in a courſe of trade, and not fraudulent, it may be ſupported. 

„This was not done in a courſe of trade; for there never was any dealing 
hetween the parties in ſending indorſed notes. There was 10 application made 
by the defendant ; and it was done with a view to poſitive iniquity ; for, 
the bankrupts had received this note from Bryer and Everard for notes of the 
ſame value; and, knowing they ſhould become bankrupts the next day, to 

defeat Bryer and Everard of ſetting off their notes againſt it, indorſe this 

note to another perſon. And there was no way of doing juſtice to Bryer and 
Everard but by ſupporting the claim now made by the aflignees ; ſo that 
there was expreſs particular fraud at the time the fact was done. Next, it is 
an act that is moſt certainly not complete as between the parties. The argu- 
ment in the caſe of Scott * is very applicable to the preſent; for, there was 
a preference given to a bond fide creditor ; but he knew nothing of it. Sup- 
poſe, in the courſe of trade, a bill is ſent to Conflantinople, and a bankruptcy 
happens in England before it arrives, yet it may be good; but here it is 

done, becauſe they were reſolved to commit an act of bankruptcy.“ 


Je three other judges agreed, that an aſſent is neceſſary to complete every 
contract; that in the preſent caſe the defendant had his election till the roth 
of November; that the act of bankruptcy being committed on the 8th, the 
contract was incomplete; and that, upon the whole circumſtances taken to- 
| | nd, the tranſaction v was fraudulent and void. ys 


1769. 

Few queſtions have been more frequently agitated, or more 
elaborately argued with all the acumen and ingenuity of the bar, 
than the queſtion which aroſe in the caſe of Perrin and Blake, 
determined in Michaelmas term 1769, in the court of King's 
Bench, viz. whether the deviſee in a will of Mr. Williams, the 
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owner of a plantation in Jamaica, took an eſtate for life, or an 


eſtate-tail, under the following devile. 
William Williams, by his will, after giving portions to his three 
daughters, diſpoſes of his temporal eſtate in manner following : 


It is my intent and meaning, that none of my children ſhould fell on 
diſpoſe of my eſtate for longer term than his life; and to that intent I give, de- 
viſe, and bequeath, all the reſt and reſidue of my eſtate to my fon John Wil- 
liams, and any fon my wife may be enſeinte of at my death, for and during 
the term of their natural hives, the remainder to my brother-1n-law Ifaac 
Gale and his heirs, for and during the natural lives of my ſaid fon John 
Williams and the ſaid infant; the remainder to the heirs of the bodies of my 
ſaid ſon John Williams and the faid infant, lawfully begotten, or to be 


begotten, the remainder to my daughters for and during the term of their 


natural lives, equally to be divided between them; the remainder to my 


ſaid brother-1n-law, Iſaac Gale, during the natural lives of my ſaid daugh- 


ters reſpectively, the remainder to the heirs of the bodies of my ſaid daugh- 
ters, equally to be divided between them : and I do declare it to be my will 
and pleaſure, that the ſhare or part of any of my ſaid daughters that ſhall 


happen to die ſhall immediately veſt in the heirs of her body in manner 


aforeſaid. 


The deviſe firſt ts a ls ſhape in this country 


upon an appeal, in nature of a writ of error, to the king in coun- 
cil 3 a judgement of one of the courts in Jamaica. 


r. Juſtice Blackſtone, in his firſt volume of Reports, 672. 


Wa the queſtion in Perrin and Blake as coming on upon a 
ſpecial verdict, whereas it came before the court of Want 8 Bench, 


on a demurrer to a replication. 
The ſhort hiſtory of the proceedings in that caſe is this, accord- 
ing to Mr. Douglas' 5 accurate account of it in his Reports, 329. 


*« An ejectment was brought! in Jamaica, where the eſtate lay, and a ſpe- 
cial verdict found, which came over for the opinion of the privy council 


upop an appeal in the nature of a writ of error. Lord Mangfielu, the only 
 Iix-lord who then attended the council, knowing the {cveral opinions which 


had 
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had been taken, and conſidering the queſtion as a point of general tendency, 
which might affect titles to real property in England, was unwilling that 
judgement ſhould be given in the Cockpit merely on his opinion; and there. 
fore propoſed, with the conſent and concurrence of the counſel on both 
ſides, that the appeal ſhould be adjourned, and in the mean time a ſolemn 
opinion taken in Weſtminſter Hall. At firſt it was agreed to ſtate a caſe for 
the opinion of the court of King's Bench, which might have been adjourned 
on account of difficulty into the Exchequer Chamber; but a caſe from the 
king in his judicial capacity being new, it was afterwards thought better that 
the point ſhould be brought before the court upon the pleadings in a feigned 
action of treſpaſs. Walker, ſerjeant, ſettled the record for that purpoſe, on 
which, to a declaration in treſpaſs (laid in Middleſex under a videlicet) the 
defendant pleaded the will. The plaintiff replied the recovery, on the ground 
that the ſon took an eſtate-tail; and to this replication the defendant de- 
murred.” 


Is Eaſter and Trinity terms, gth of his pilot Majeſty, the 
caſe was fully argued and re-argued, inſomuch as to induce the 
lord chief juſtice to obſerve, that no diligence, no ingenuity, could 
make any addition to the arguments. 

In Michaelmas term in the ſame year, the court of King's 
| Bench gave their judgement, that the deviſee took, according to 
the intention of the teſtator, only an eſtate for life ; in which 
opinion the Chief, together with Mr. Juſtice Aſton and Mr. Juſ- 
tice Willes, concurred; but Mr. Juſtice Vates was of ; a Contrary 
p and thought he took an eſtate-taill. 
Ihe ingenious and elaborate diſplay of law-learning by the 
' moſt eminent counſel employed 1 in the cauſe, and the diſcrimina- 
tions made by the judges in their ſeparate opinions, as well as 
the forcible reaſons which occurred to each of them, are too 
extenſive for a work of this nature. They contain no leſs than 


- rty pages in a modern collection, entitled, Collectanea Furidica, 


conſiſting of Tracts relative to the Law and Conſtitution of 
England; to which the juriſprudent is reſpectfully referred, 
fince he alone is moſt likely to receive pleaſure from, and to 


Profit by, the reference. „ „ 
I | N „„ - 
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In a caſe*of ſo much doubt and difficulty as the preſent caſe, 
the greateſt impartiality on the part of a biographer ſeems to be 
eſſentially neceſſary; and, as a lover of truth, he humbly con- 
ceives, that it would be an act of injuſtice to the memory of lord 
Mansfield to omit ſtating any material fact, or leading feature; 
and particularly that, after the firſt argument, his lordihip Was 
not only very deſirous of the caſe being argued again, but alfo 
that, after it had been ſolemnly determined by the court of 
King's Bench, it ſhould be finally determined by the highctt 
authority. | | 1 

Accordingly, aft er the firſt argument, the lord chief juſtice ob- 
ſerved, 


66 11 is very fit that this matter ſhould be argued again, and all the cafes 
reconſidered. There is a long ſtring of them in the books; but there is a 
great diverſity of opinions. It ſhould be conſidered, that the different tem- 
per of the times may have occaſioned conſiderable difference; ; and the want 
_ of Cue attention to this has occaſioned the courts to run into many abſurd” 
diſtinctions, which had now better be forgotten. The chancellors have in 
their decrees made many diſtinctions, particularly between the truſt and le— 
gal eſtate ; and indeed even in the truſts, between truſts executory and exe- 
cuted : neither of theſe diſtinctions are founded in ſenſe. As to the firſt, 
courts of equity are bounden by a general rule of law, as much as a court of 
common law. As to the ſecond, all truſts are executory. It is abſolutely 
neceſſary to the very exiſtence of a truſt, that it be executory, becauſe a 
truſt executed is within the Statute of Uſes. This lord IHardwicke particu- 
larly remarks in the caſe of Bagſhaw and Spencer: but upon the queſtions 
that have ariſen in common law there have been many ſubtilties. In King 
and Melling, lord Hale mentions a caſe wherein a perſon gives an eſtate to 
another for life, &, non aliter ; and upon this ground it was ruled an eſtat 
for life. So there is Backhouſe and Wells, and many others. Theſe . 
ments ſhould be all abſorbed by enquiring, on the preſent occaſion, whether the 
teſtator's intention is the ſovereign guide; or whether the legal ſenſe of cer- 
tain technical expreſſions is to controul that intention, when it appears that he 
has unwarily and oral uſed them? That queſtion reſolved, WIII finally 
8 Tc. decide 
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decide this matter; and I am therefore very defirous of Baring it argued and 
determined by us, and after us by the higheſt zatharity.“ 


The caſe ſtood over for judgement from May 2, 1769, to Feb. 
8th, 1770. Hil. 10. Geo. III; when the judges delivered their opi- 


nions fer jatim. 


The ſpeech. of lord chief juſtice Mansfield, 


«The ſubje& is exhauſted; and therefore T ſhall content myſelf with 
giving my judgement without giving my reaſons, except it be juſt to remark 
upon a few general propoſitions, in which I entirely concur with my bro- 
thers Aſton and Willes, whoſe arguments I read over before I came here. 

<< I have ſerved many apprenticeſhips to this caſe. I argued Coulſon and 
Coulſon. It was upon my argument that Mr. Verney made the caſe, I ar- 
gued Bagſhaw and Spencer in every ſtage of it. I gave three opinions upon 
this very will; and J have determined Robinſon and Robinſon, and Long and 
Lamang ; and I think now at this inſtant juſt as I did above t] urty years ago. 
I always thought, and herein 1 agree with my brothers, that, as the law 
had allowed a free communication of intention to the teſtator, it would be a 
ſtrange law to ſay, © Now you have communicated that intention ſo as e every 
body underſtands what you mean ; yet, becauſe you have uſed a certain ex- 


preſſion of art, we will croſs your intention, and give your will a different 
_ conſtruction ; though what you mean to have done is perfectly legal, and 


the only reaſon for contravening you is, becauſe you have not expreſſed 


yourſelf as a lawyer.“ My examination of this queſtion always has, and, ] 


believe, ever will convince me, that the legal intention, when clearly ex- 


- plained, is to controul the legal ſenſe of a term of art unwarily uſed. by the 
teſtator, 


e At 1s true, in Shelley 8 caſe, the rule i 1s laid down as Kated to-day ; ; but 


= that rule can never affect this queſtion. The real ſenſe and meaning of 


that rule was this: f the teſtator gave an eſtate for life only to A. remainder. 
10 the heirs of A's body.” If the court had ſaid A. is only tenant for life, 


there would have been a contingent remainder to his iflue, and then the 


iſſue would have been liable to be barred by any forfeiture of the tenant for 


life; and if he made an eſtate pur auter vie, the remainder was gone : ſo that 
the beſt way of complying with the intention was to give him an eſtate tail, 
os Soha Hons N 3 
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by which means the iſſue were protected by the ſtatute de donis; and if you 
gave an eſtate only for life, as it could have no uſe in the world but to cheat 
the lord of the feudal ſervices, the law very prudently ſaid, that in fuch 


caſes it ſhould be an eſtate tail. 


This rule is clear law, but is not a general propoſition, ſubje& to no 
controul, as where a teſtator's intention was manifeſtly on the other fide, and 
where the objections might be anſwered. I find no caſes in Brooke or Fitz- 
herbert where theſe matters have come in queſtion ; fo that we are agreed 
that the intention is to govern, and that Shelley's caſe does not conſtitute 4 


deciſive uncontroulable rule. This being ſettled, the queſtion is, Whether 


in this caſe he has ſo explained his intention as to controul the technical ex- 


preſſions? and I agree with my brothers, that he has. We know that the 


invention of truſtees to ſupport contingent remainders 1s uſually attributed 


to Bridgman and Palmer flnce the Reſtoration : then, knowing that theſe 


citates might be limited in ſtrict ſettlement, it is ſufficient for the judges if 
it appears that the teſtator (however he has explained himſelf) had a ſtrict 
ſettlement 1n his eye ; ſo that, from what | was ſaid, and from the whole of 


the will, I concur that the intention of the teſtator was lawful, and ſuch as 


may be now ſupported. If the intent be doubtful, if it be againſt law, the 


legal import of the words muſt govern : but here there cannot be a doubt ; 
the heirs of John Williams's body are to take as purchaſers ſucceſſively. 


In Shaw and Weigh, in Goodright and Pullyn, the whole went upon 


the interpretation; and lord Raymond ſays, ** Legal words ſhall not be broken 
through for the ſake of ambiguous expreſſions.” 'The words here are not ſtrong 


enough; and ſo lord Hobart, who was contemporary with lord Coke, ſays, 
No man ſhall ſhew me a caſe where heirs have taken as pur chaſers without de- 


claration plain.” What is the natural inference from hence? That, if the 
words be not ambiguous, or if the declaration be plain, the legal fenſe 
of the words muſt yield. _ 


*© Robinſon and Robinſon \ was penned. upon its own. circumſtances, to 


avoid ſhaking Backhouſe and Wells, and the other caſes; and what lord 
chief baron Parker ſaid aroſe upon lord Hardwicke's doubts; he wiſhed to 


make it a ſtrict ſettlement in Launcelot Hicks, but was very much averſe to 


ſhaking any prior determinations : ſo that, upon theſe grounds, that the in- 
_ tention muſt govern, that the intention is manifeſt, and that Shelley's caſe 18 


no univerſal propoſition, I muſt agree with my brothers Aſton and Willes. 
Ccz2 - But 
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But upon theſe general obſervations I ſhould not content myſelf, if any caſe can 
be found eſtabliſhing a contrary doctrine ; which leads me to ſay, that I agree 
with them, that there is no place which contravenes this general doctrine, 

It is true, a great reliance has been made on Coulſon and Coulſon, and 
every argument has been uſed for the ſupport of it; but this caſe is a very dil- 
ferent one from Coulſon and Coulſon. That caſe may ſtand; and if ever 
any future litigation ſhould ariſe upon a queſtion exactly ſimilar to that,! 
ſhall ſubmit to Coulſon and Coulſon ; though, if I was ſitting in judgement 
upon that very will, my determination ſhould have been different. It has 
been ſaid, ** that this caſe is law was the unanimous opinion of the courts, 


is a reſpectable authority, and always was deemed ſuch.” I cannot think ſo. 


Denniſon certainly did not agree with his brothers at firſt; but, however, 
as he found them ſtrenuouſly againſt him, he was very willing to acquieſce 
upon the certificate being ſigned. 

Lord Hardwicke, ſpeaking of Coulſon and Coulſon, confines it exactly 


within its own bounds; and farther ſays, ** if that caſe be law,” which was 


a great deal for him to ſay ; and ſo little fatisfied with it was he, that the 
laſt thing he did in Chancery was to ſend Sayer and Mafterman here; and 


he told me he did it to have Coulſon and Coulſon reconſidered. That caſe of 


Sayer and Maſterman has been mentioned very often ; it was a different caſe, 


and has nothing to do with the preſent. But, admitting it to be law, and 


admitting that it ſhall ever ſtand, I cannot ſee that it is applicable to the 


preſent caſe, here are ſuch ſtrong marks of intention. But it was ſaid, that 
the conveyancers had reſted upon Coulſon and Coulſon; and I know who 


was meant: but it is impoſſible that where a man meant to give an eſtate 


tail to another, he would give it him for life, remainder to truſtees to ſup- 
port contingent remainders, remainder to the heirs of his Doay 3 ; 1t 1s trifling 


with words to ſuppoſe it. 
FN F here is yet a fifth propoſition, i in which I have a great dont of expe- 

rience, and wherein I perfectly agree with my brothers; and it is, that there 

is no ſound diſtinction between the deviſe of a legal eſtate, and of a truſt; 


and between an executory truſt and one executed: all truſts are CXCCUtOTy 3 3 


and in every ſhape that a will appears, the intention muſt govern. 

I admit that there is a deviſe to John Williams for life, and in the ſame 
will a deviſe to the heirs of his body; and I agree that this is within the 
letter of Shelley's cale; and 1 do not doubt but there. are, and have been 

always, 


WILLIAM EARL OF MANSFIELD. 157 


always, lawyers of a different bent of genius, and different courſe of educa- 
tion, who have choſen to adhere to the ſtrict letter of law; and they will 
ſay, that Shelley's caſe is uncontroulable authority, and they will make a 
difference between truſts and legal eſtates, to the harraſling of a ſuitor ; for, 
great are the doubts frequently which is or is not a truſt ; and the ſearchit ng 
for the repreſentative of the truſtee 15 attended with inconvenicnce, onde, 
and expence. And if courts of law will adhere to the mere letter of law , the 
great men who preſide in chancery Will ever devite new ways to creep out of 
the lines of law, and tamper wi ith equity. This is certain, from the proceed- 
ings on the ſtatute of uſes, which will re nder the lines of property very du- 
bious and uncertain, by difference in judgement in Jaw and equity, to the 
much-dreaded introduction of uncertainty in landed property, and confuſion 
in the titles of the owners. 

My opinion therefore is, that the intention being clear, beyond doubt, 
to give an eſtate for life to John Williams, and an inheritance ſucceflively to 
be taken by the heirs of his body; and that his intention, being con- 
ſiſtent with the rules of law, ſhould be complied with, in contradiction to the 
legal ſenſe of the words uſed by the teſtator ſo unguardedly and ignorantly ; 
and as the defendant claims under ſuch ſettlement ; Iam of opinion that ſhe is 
entitled to the judgement of the court ; and as my brother Yates ſtands alone, 
wage ene muſt be ſo given for the de fendant.” 


It is ſomewhat curious to obſerve, that a diverſity of opinion 
in one of the four very eminent counſel who were conſulted pre- 
vious to the commencement of any ſuit on the legal operation of 

the deviſe in this will, as will be ſhewn by and by, probably gave 
riſe to this very long and expenſive ſuit; and it is equally proba- 
ble, that the different opinion of one very upright and able judge 
in the King" s Bench out of tour, e the deviſce to bring 
a writ of error in the E xchequer chamber, where he ultimately 
prevailed. 5 
Ihe opinions of the twelve judges were, in the progreſs of this 
cauſe, thus divided : 


In 
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In ſupport of the intention of the teſtator, and an eſtate 


for life. 
Lord chief juſtice Mansfield. Mr. Juſtice Willes. 
Lord chief juſtice De Grey. Mr. Baron Smythe, afterward 
Mr. Juſtice Aſton. | lord chief baron. 


in favor of legal authorities and an eſtate- tail. 


Lord chief baron Parker. Mr. Baron Perrot. 
Mr. Juſtice Vates. Mr. Juſtice Blackſtone. 
5 Peron Adams. Mr. Juſtice Nares. 


r. Juſtice Gould. 


Under theſe circumſtances, and in this ſituation, the wala of 


juſtice al moſt in equilior1o, we find a ſerious diſcuſſion and inveſ- 
tigation of this point in a treatiſe or eſſay of great learning and 


ingenuity, publiſhed about this period, by a young barriſter, who 
is NOW NO more. —De mortuis nil nifi juſtum ! 


The author muſt now intreat the reader to lend his patience, 


while he endeavours to elucidate the conſiſtency and impartial 


conduct of the earl of Mansfield in every ſtage of this important 
caſe; and to point out the different lights and ſhades in which it 


appeared to ſome perſons of high rank in this country, who 
deemed themſelves to be intereſted in the event of the cauſe. 


William Williams died the 4th of February, 1723, leaving 


iſſue one ſon named John Williams, and three daughters, Bo- 


nctta, Hannah, and Anne, and his wife not eſeinte. 
The eſtate-tail which John Williams was ſuppoſed to have 
taken under the will was endeavoured to be barred by a leaſe 


and releaſe inrolled in the ſecretary's office, accordin g to the lo- 
cal law of the iſland of Jamaica. 


The 
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The following preliminary ſtri&ure in Mr. Fearne's eſſay was 
very proper to introduce all the other leading features of a cu- 
rious legal portrait: 


The caſe of Perrin and Blake ſeemed to over-rule and ſuperſede all an- 
thorities and precedents, and to aſſume the air of an authoritative repeal of 
all former opinions and reſolutions upon the ſame point N 55 


In diſcuſſing the diſtinctions taken by former judges + in the 
| caſe of Leonard and the Earl of Suſſex, by lord Talbot in Gle- 
Fo norchy and Boſville f, and by lord Hardwicke in Bagſhaw and 
Spencer ||, the concluſion drawn by Mr. Fearne is, 


But, notwithſtanding all this, the render diſcernment of the court of 
King's Bench, in the caſe of Perrin and Blake, told them, that thoſe di- 
ſtinctions were too refined and nugatory, and ought now to be aboliſhed, 
however they might have ſuited the narrow ſtrictneſs of preceding times; 
and though it is true, that theſe very diſtinctions had hitherto been received 
and adopted even by a court of equity itſelf, it was nevertheleſs impoſſible 
to reconcile them, in any degree, with that enlarged and more enlightened 
ſtyle of doctrine, which, at this period, ſo eminently diſtinguiſhed the deci- 
ſions of the court of King's Bench. Nothing therefore remained, but to ex- 
plode theſe old illiberal diſtinctions by ſome ſolemn refolution directly in 
point; and accordingly the court of King's Bench acudged, that J. Wil- 
liams took only an eſtate for life under the deviſe in queſtion. 

II t is true, indeed, that the late judge Yates, a very reſpectable autho- 
' rity, who then filled a ſeat on that bench, oppoſed the deciſion with great 
depth of learning and ſolidity of argument ; but unfortunately his arguments 
were drawn from ſources much too antiguated to meet with the attention, 


. —_ 
4 


Vid. p. 111. Eſfay on Contingent Remainders, 
+ Vid. 2 Vern. 256. 


4 Caſes temp. Talbot, 19. 
| 2 Atk. 581, and 1 Vez. 149. 5 
6. 5 Which 
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which many people converſant in theſe matters are even ſtill ſo old-faſhioned 
as to think they merited.“ 


So far Mr. Fearne proceeded in the firſt ſketch he attempted to 
draw in the cale of Perrin and Blake. 


The diſcuſſion of the caſe of Coulſon and Coulſon. opens 
another battery, {till more formidable, which appears, as it were, 
maſked, in the following note introduced by the Eſſayiſt : 


The reader, moſt probably, will think the determination in the caſe of 
Coulſon and Coulſon was ſufficient to have cloſed the queſtion, and remove; 
all ground for any farther diſputes upon the ſame point ; and indeed both the 
bench and the bar ſeem to have acquieſced in this opinion, till the judge- 
ment of the court of King's Bench, in the caſe of Perrin and Blake, ripped 
up the matter again, and opened new ſources of uncertainty, diſpute, and 
litigation, by reducing the point to a diſcretionary conſtruction. That the 
Bench in general conſidered the cafe of Coulſon and Coulſon as a ruling au- 
thority appears, as well by the deciſion in the ſubſequent caſe of Sayer and 
Maſterman as by the reverſal, in the court of Exchequer-chamber, of the 
judgement given by the court of King's Bench in the cafe of Perrin and 
Blake; and that the ſame opinion influenced the bar in general I am induced 
to believe, as well from the ſentiments I have heard many eminent counſcl 
expreſs in regard to the matter as from the peruſal J have been favored with 
of what I am told are the copies of the opinions of ſeveral of the greateſt 
lawyers of the age, whoſe names it appears thoſe copies bear; and which 
opinions, I am informed, as the copies themſelves indeed import, were given 
upon the ſame deviſe, which was the ſubject of the queſtion in the caſe of 
Perrin and Blake. All theſe opinions, if the copies which I have ſeen ſpeak 
true, concur in giving an eftate-tail to J. Williams. Among theſe copies I have 

ſeen ſome of an opinion, which, if really given by the great perſon to whom 
it is aſcribed, and whoſe name the copies bear, cannot be mentioned without 
the utmoſt reſpect ; for, it is faid to have been given by the preſent chief 
juſtice of the court of King's Bench, he being then his majeſty's ſolicitor- 
general; and therefore I dare not aſſume the liberty of communicating the 
purport of this opinion to the reader in any more compendious terms than 
5 the very words of the copies which I have ſeen, which are as follow: Upon 
the 
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mne authority of the late determination in Coulſon and Coul wth though I a) 
der to the heirs of the body of John will operate 45 a tion to 1185 112 
tail, which, by a recovery properly ſuffercd, he might dock. 


* 


— 


The earl of Mansfeld. conceiving that the opinion which Nr, 
Fearne had thus aſcribed to him ander the ſignature of . Maur- 
ray was not the real opinon which he gave us as one of the four 
counſel, who were conſulted on the occation, an opinion which 
was deeply impreſſed and even rivetted on his mind, not only 
from his having differed in opinion with the other very eminent 
countel viz. Mr. Attorney-general Rider, and Mellrs. Filmer and 
Booth, but alſo from the celebrity of the caſe, and the great at- 
tention paid to it on its firſt appearance in a courſe of litigation 

in this country, took occaſion in Eaſter term 1780, in the caſe of 
| Hodgſon and Ux. verſus Ambroſe *, to diſavow the opinion aſcribed 
to him in the copy adduced by Mr. Fearne. On this occaſion it 
may be proper to obſerve, that, in addition to the great reſpect 

due to an open diſavowal in a public court by ſo diſcerning. 
and fo great a judge, it did not ſeem to require a large portion of 
credulity in the audience to induce them, and voce, to aſcribe 
their aſſent to the diſavowal ; ſince, unleſs there was ſome dif- 

ference in opinion among the four very eminent lawyers who, in 
Me about 1747, were conſulted on the deviſe in this will, was it 
not contrary to general uſage, and bordering upon Quixotiſm, to 
: inſtitute a long and moſt expenſive ſuit? The plaintiff muſt be 
f deſperate indeed, and devoid of human prudence, who, upon 


application to the greateſt lawyers 1 in this kingdom, finds a per- 


fect coincidence of opinion againſt him, and yet 1s weak and . 


d * — 
_ WY N —ꝛ 
he — — — 
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* Vid. Douglas's Reports, 323. 
Dd 1 | perverſc 
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perverſe enough to inſtitute a very expenſive ſuit. It is clear to 
demonſtration, that the opinions of Sir Dudley Rider, then attor. 
ney- general, and of Meſirs. Filmer and Booth were, that Mr, 
Williams took an eſtate tail. It remains to be diſcuſſed, whether 
his majeſty's then ſolicitor-general, Mr. Murray, was not of a 
different opinion; the JifcuGon of which cannot fail to diſcover 
the deep receſs where truth lies, or, at the leaſt, whether the 
weight of evidence in ſupport of a different opinion does not 
greatly preponderate againſt the opinion aſcribed to him by Mr, 


 Fearne, who (in his addreſs to the car] of Mansheld, publiſhed 


in the lame year, 1 780, under the title of Copies of Opinions 


aſcribed to eminent Counfel on the Will which was the ſubject 


of the Caſe of Perrin and Blake before the Court of King's Bench 


in 176275 returns to the charge, and candidly acknowledges, 
that he was poſſeſſed of ſome volumes of the late Mr. Booth's 
opinions in manulcript, which he did him the honor to preient 


him with, and among which was found the copy of the 1 
of the 1th of April, 1747 
The carl of Mansfield patiently trav velled through fifteen pages of 


this addreſs, and ſmiled at the following concluſion, © I truſt, my 
lord, no man is, or can be culpable, for not reckoning on a poſſebility 


that betrays all grounds of bchet, and {tarts into falt under the 


veil of incredibiliiy. Such an event may ſerve indeed, my lord, 


as a caution to the world, againſt too impliit 2) credit to the 


moſt authoritative of human aſſeverations.” 


However lamentable or humiliating 1t may be to humanity, 
the fact is not to be controverted, that it is not always the lot of 
fine parts, to be bleſt with a retentive memory. The late Mr. 


Booth, in an advanced age, in a great degree deprived of the 
a bleſling of fight, and at the diſtance of more than twenty years, 


in a private converſation, or even in a private opinion, in the 
year 1750, might have had no recollection of his being poſſeſſed of 
another opinion of his majeſty's then ſolicitor— -gencral, which mi- 

litated 
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fitated againſt an eſtate tail, and which did not conſiſt of a mere 
ip/e dixit, but wherein an authority was cited in ſupport of an ente 
for life? In juſtice to the memory of this eminent and elevated 
character, the author thinks himſelr under the neceſſity of avoy 
ing, that the copy of a very different opinion from that men- 
tioned by Mr. Fearne by way of anſwer to the ſirſt query on the 
will of Mr. Williams was found and examined in the preſence 

of ſeveral of Mr. Booth's executors, of whom the auth has 
the honor to be one, among his papers a few days after his de- 


ceaſe, of which the follow ing is a faithful copy: 


I think John Williams under the will of his father was entkled only to 
an eſtate for life, either in the real or perſonal eſtate. Whether he took a re- 
mainder in tail in the real eſtate after a limitation to Gale, or Whether the 
heirs of his body were to take as purchaſers, may admit of great doubt; but 

T incline to think the heirs of his body ought to be conſtrued words of pur- 
chaſe ; and I ground by opinion upon the declaration with which the who!e 
dev 5 is introduced, which ſeeins as ſtrong a as the words for liſe only in the 


caſe of Backhouſe and Wells. : 
317 Jan. 1746. 5 „ MICRKAY- 


The reader is now in poſſeſſion of the true ground of lord 
Mansfield's diſavowal of the former opinion ſuggeſted to have 
been given by him. The lord chief juſtice. on this occaſion ſeems 
to have greater reaſon to complain of the treatment he received, 
than the great and witty Eraſmus had to complain of the F ran 
ciſcan monk, who altered his opinion of a work of Eraſmus's on 
account of a ſingle word. Eraſmus, in this work, derided the 
ſuperſtition of thoſe who deſired to be buried in the frock of a 
Franciſcan or a Dominican, and pleaſantly draws this concluſion : 
If TI had only jeſted upon the coat of Dominic, I ſhould have been 
à good Chriſtian with the Pranciſcan ; - but for one word I be- 
came a heretic. To be ſerious. The judicious reader, who is 
now in poſleſſion of the true ground of lord Mansfield's open diſ— 
avowal of an erroneous opinion, may fairly aſk, what weight 

D d 2 ought 
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ought any private opinion to have in judicial determinations ? 
what influence on the merits of the caſe? The anſwer is ob- 
vious : A private opinion ought to be as light as a feather in the 
ſcale of juſtice. The author will now beg permiflion briefly to 
conſider the peculiar circumſtances, and the merits of the caſe, 
The great outlines cf intention appear to be ſtrongly marked 


by the teſtator, who not only declares, that it was his intent and 


meaning that none of his children ſhould fell or diſpoſe of his 
eſtate for longer time than his life; and in order to effectuate 
that intention, he deviſes his eſtate, and points out one eſſential 


part of the duty of his truſtees, that of preſerving the contingent 
remainders to his children, which he meant to create; but, aut 
either from the circumſtance of his being inops concilii, he has not 


effectually deviſed the legal efiate to the truſtees on the one hand; . 
or, for the ſake of brevity on the other, inſtead of naming the 


| firſt and other ſons in ſucceſſion, he has adopted the familiar 
phraſe of heirs of the body of his ſon William Williams, which 


conciſe mode of expreſſion would, however, have been very ef- 


fectual if the legal eſtate of frechold for the life of William 


Williams had been deviſed to the truſtee, as in the caſe of Shap- 
land and Smith in Brown's Reports, p. 75, or 1 by any accident 
the legal eſtate of inheritance had been. outſtanding i in a truſtee; 
but inaſmuch as the teſtator's intention had not the aid of ei- 
ther of theſe ſupporters, a long train of legal deciſions put in 
their claim to make the evidence of intention inconſiſtent with, 
and ſubſervient to, the rules which. govern deviſes of the /ega! 
eſtate, ſo as to enlarge the eſtate of the firſt taker to an eſtate 


tail, by reaſon that every deviſee of the legal eſtate, who, in the 


ſame will, has an eſtate given to him for life, with a remainder 


mediate or immediate, to the heirs of his body ſhall, according to 


the rule in Shelley's caſe be. deemed to take an eſtate tail; 
mediate whenthere] 18 the interyention of trultees in the will to preſerve 


con- 
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contingent remainders; and e bento: when the legal deviſe is 
is deſtitute of ſuch aid. Since, unleſs contingent remainders to 
the children of the deviſee, in ſucceſſion ar otherwiſe, in a ſtrict 
courſe of in-tail, are introduced, this receipt, as it has been em- 
phatically called by a very able judge, the late lord chief juſtice 
Wilmot, for keeping an eilate in a tamily fails, and falls to the 


ground, in regard that the law, in this inſtance, diſcovers and 
determines, chat there are not any contingent remainders to be 
breſerved. 


It is to be lamented, ſays the earl of Mansfield in another 


caſe, that queſtions of this kind have occaſioned io much litiga- 
tion and expence. The beſt way to ſettle them is to reduce the: 


matter, / poſſible, to ſome certain rules. Of the fame opinion 


was the late lord chief juſtice Wilmot, in whom were found the 
rare endowments of quick penetration and ſound judgement, 


who. Hitting as one of the lords commiſſioners of the great {ſeal in 
1757, in the introductory ſentence to a very able opinion, ſeemed 


to commiſerate, with great propriety, the difficulty of any coun- 
ſel giving an opinion to be depended pon in a caſe like the 
preſent. | 


His words were, «© The en upon the conſtruction Th 
wills, whether a perſon takes a an eſtate for life or in tail, has been 


very much agitated, and yet remains fo much undetermined, thar 
a counſel muſt ſtill find it very difficult to give an opinion that 
may be depended upon; and | think it would have been of great 
ſervice to the public, and tended to render property leſs preca- 
rious and uncertain, if the legal conſtruction of * -ords in a 
will had never been departed from; for, it muſt be much better 


that every perſon” s intent ſhould be ſubſcrvient to the rules of. 
law, than the rules of law ſhould ſerve the party's intent.” 
But the difficulty of reducing them to certain rules {till recurs, 


and has, according to the opinion of a late law lord, lord 


Grantley,, 
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Grantley, whoſe extenſive knowlege and great practice made him 
a very competent judge, colt the different ſuitors of the courts in 
thirty years an immenſe ſum of money ; and he farther added, 
the nice diſtinctions which were neceſſary to be put into 1 
ſcale, to try whether the we eighty arguments of intention in fa- 
vor of an eſtate for life, or the more weighty deciſions in for- 
mer caſes, ſhould preponderate in favor of an eſtate tail, were 
generally founded on ſuch ſuperficial reaſoning, as to leave the 
matter in a greater ſtate of uncertainty, in proportion to the 
greater ſum ſpent in litigation. If Eraſmus had lived in thoſe 
days, he would probably have aitered his opinion, and preferred 
the ſtudy of law to that of phy . 
Adverſus iuopian certiſſimum pra ſidium eft ars medicandi, que lons 
21 ifſems abejt d neceſſitate mendicandi—huic e ee ell JUFNPED« 
dentia.“ „ „„ 
The good policy, the great and noble ſyſtem, however, of ad- 
hering to eſtablithed decitions, which are ſtrengthened not only 
by their numbers, but alſo. by that very hand which weakens _ 
and deſtroys all other fabrics, /e hand of time, may be exempli- i 
fied in the following real inſtance, nearly concomitant with, and 
coeval to, the caſe of Perrin and Blake. 
The late Mr. Booth, who, being placed in the light of a con- 
veyancer, was mull; ſecundus, previous to the Judgement given 
by the court of King's Bench in 1769, was profeſſionally called 
upon to give his opinion on the title to an eſtate in Suſſex agreed 
to be pur hated by his grace the duke of Richmond. The ſole 
point in the title was, whether the vender, who conceived him- 
Helf to be tenant in tail, and who had ſuffered a recovery, had 
good right ſo to do? Mr. Booth, grounding his opinion on the 
e of Coulſon and Coulſon, encuuraged his grace to com- 
plete the purchaſe, which was in point of value not inconſidera- 
ble, and in point of ſituation very deſirable, 
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Not only Mr. Booth, but other contemporary and eminent 
conveyancers, particularly the late Mr. Filmer, had grounded 
numerous opinions on titles, excceding in value many hundred thou- 
{and pounds, on the authority of Coulſon and Coulton, and other 
legal decifions in favor of an eſtate tail. It will not nowbe matter 
of wonder, that Mr. Booth ſhould be not on y alarmed, but much 
agitated, on his firſt hearing of the judgement of the court in Per- 
rin and Blake. He deſired 18 honor of a conference with the 
duke of Richmond, and told his grace, very pathetically, that he 
had been the innocent cauſe of his purchaſing a conſiderable eſtate 


with a bad title, according to a recent judgement, alluding to that 


in Perrin and Blake. The nohle duke received the ſerious detail 


of all the circumſtances of the caſe with ſirmneſs, and concluded 


that he ſuppoſed the buſineſs would not reſt under a fino/e deter- 


mination ; that he ſhould watch the progreſs of it, and follow the 
cauſe wherever it went. Pleated with this declaration, Mr. Booth 


acquainted his grace, that, very fortunately, not only for him, 
but alſo for his conveyancer, «@ ſoz of the vender, ſince the pur- 


chaſe was completed, had become of adult age; that this fon and 
heir apparent was, at all events, tenant in tail; and that it was 


incumbent on the father, under the covenant for farther atlurance 
of title, to procure the ſon to corroborate and confirm the title. 
IT his caſual CIFCU' nſtance, though very pl-aſing, did not abate 


the diligence, nor prevent the regular attendance of his grace in 
every court. and at every ſubſcquent argument of the bar and 


bench on the writ of error; and no perſon ſeemed to enjoy more 
than his grace the honeſt zeal of lord chief baron Parker, who, 


when he r: peated the emphatical words i fare dec e, gave his 
knuckles a fevere rap on the table. OTE 


The reader will, it is to be hoped, readily pard n this little di- 


greſſion, a digreſſion which to forme may teem trivial, though 


it is not a eels intereſting to the author, who Was Pre (eat, 5 


ron 
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ron, that as he had the misfortune to differ in opinion with Iii; 
fiend lord Mansfield, the author ſhould ſee how coo/ and gua; dof 
he ſhould be in delivering that opinion in the Exchequer cham. 
ber. After that declaration this involuntary and unexpected 
ebullition of zeal, this firm and /audable attachment to former de- 
ciſions, was to him at leaſt peculiarly ſriting. In like manner 
Luther, differing in opinion with the great Eraſmus, told Me- 
jancthon that he would be very calm and civil in his reply to 
Eraſinus; but, when he ſet himſelf about it, he forgot theſe pro. 
miſes, and his zeal and impetuoſity were like two hard-monthed 
horſes which ran away with the chariot and the charioteer. 


Fr era retinacula tendens. 
Fertur equis auriga, neque audit curris habenas. 


Ep. 794- Jort. Vit. Eraſ. 344. 


A writ of erfor was brought | in the Houſe of Lords upon the 
zudgement of reverſal in the Exchequer Chamber ; and after it 
had depended for a conſiderable time, the parties compromiſed 
the diſpute, and the plaintiff petitioned for leave to non-pros his 


writ of error, which was granted, as appears from the following 
85 entry in the Lords“ Journals: 


3 Upon reading the petition of Hannah Blake * *, plaintiff, in a 
writ of error depending in this houſe, and of William Perrin 
and Thomas Vaug ban, defendants in the ſaid writ of error, which 
ſtands appointed for hearing, ſetting forth, 


„That the matter in diſpute between the parties being now Amica 
: compromized betwen them, the petitioners therefore humbly pray their lord- 
ſhips, that the writ of error in this cauſe may be zon-profſed, or withdrawn, 

without coſts on either fide. It is ordered that the ſaid petitioners do forth- 
with enter a non pros on the ſaid writ of error as deſired, and the record be ; 
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* 7 May, 1777, Blake againſt Perrin and another. 
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remitted to the court of Ring's Bench, to the end execution may be had upon 
the judgement given by that court, as if no ſuch writ of error had been 
brought into this houſc.“ | 


In this important caſe, the carl of Mansfield ſecmed to be con- 
ſcious that the peculiar circumſtances of it cou! 1d alone form an 
exception, as it were, to the general rule already laid down. 

He found one exception in the cafe of Backhouſe and W. ells, 
to which he has alluded. And admitting that in one fingle in- 
{tance he was fallible, in grounding his opinion upon the de- 
claration with which the whole deviie was intr Fn 
ſeemed to him as ſtrong as the words for life only in the caſe of 
Backhouſe and Wells; permit me to aſk, did ever lord Mans- 
field put in his claim to infallibility ? No! Hts quick diſcern— 
ment, and deep penetration, led him to lament that legal de- 
ciſions were ſometimes founded on erroneous opinions; bat: while 
he lamented the cauſe, his good ſenſe and great knowledge of 
the great inconvenience, of overturning lettled deciſions, theſe al- 
moſt invariably kept him in ſuſpence, each attempting to draw 
him aſide. In ſupport of theſe obſervations, it would be inju- 
rious, and inconclufive, to introduce any words but lord Mans— 
field's own, founded on twenty years experience, when he dcli- 
vered them in 1759, and ſtrengthened and confirmed by re- 
peated declarations, too numerous to be named in the courſe of 
thirty-two years, wherein he preſided as lord chief juſtice of the 
court of King's Bench. 

In the caſe of Burgeſs and Wheat, A in 1750, lord 
| Keeper Henley was pleaſed to call to his aſſiſtance the lord chief 
juſtice and the maſter of the rolls. Lord Mansfield, in delivering 
his opinion on the origin, nature, and operation of truſts, ob- 
ſerved: © The law of truſts, in my apprehenſion, was not put 
upon its true foundation till about the time that lord Notting- 
ham had the great ſeals. By ſteadily purfuing, from plain prin— 
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ciptes, truſts in all their conſequences, and by ſome aſſiſtance 
from the legiſlature, an ample, rational, and uniform ſyſtem of 
law has ſince been raiſed. Truſts are made to anſwer the ex. 
gencies of families; to anſwer all purpoſes, without being liable 


to any one fraud, injury, or miſchief, which the ſtatute of 


Henry VIII. meant to avoid. Whether they are agreed in the 
difference between the truſt and the legal eſtate or not, the truſt 
is conſidered here as the eſtate to all intents and purpoſes ; and 
every conſequence follows here which would have attended it at 


law, except to a purchaſer for a valuable conſideration.” 


This juſt exception of a purchaſer for a valuable conſideration, 
led to the diſcuſſion of a point, which the ſofter ſex may fairly 


deem an injurious, if not an unjuſt determination; which has 


ever excited wonder, how it could originally creep into the law; 
vis. that the ſame ſpecies of eſtate, which gives a title to the 
huſband to be tenant, by the curteſy of England, of the real eſtate 


of the wife, ſhall exclude her from all title of dower out of the 


real eſtate of the huſband.” The author of theſe ſheets again en- 


treats permiſſion to have recourſe to lord Mansfield's emphatical 
words on this intereſiing occaſion :. 


« It would be endleſs and very unneceſſary to enumerate the various con- 
ſequences through which this principle, that a truſt in chancery is the 


eſtate at law, has been purſued by adjudged caſes ſince 25 Charles II. They 
will occur to every body, and they are very many. It has been, among 


other things, decreed, that the huſband ſhould be tenant by curteſy. The 


| caſe of dower remains the only exception, in my poor apprehenſion, not upon 
the principles of law or: reaſon, but becauſe a long ſeries of determinations 


and notions had miſled people into many purchaſes, and many ſettlements 


would be to be ſet right. Radnor: and Vandebendy was determined upon 
that principle in the Houſe of Lords. The queſtion put to the counſel at the 
bar was, how conveyancers adviſed purchaſers on the occaſion. Sir Joſeph 
Jekyll's argument, in Banks and Sutton, proves clearly that there ought to 
have been dower of a. truſt: he ſtretched it to make a diſtinction: the 

chancellor 
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chancellor ſaid, it would ſhake all the ſettlements that had been made & How 
it came to be ſettled at firſt 1s a different conſideration : perhaps it might be 
hard to find out a ſound reaſon for it. It is right to follow and adhere to 
what has been eſtabliſhed. When any diſſatisfaction has been expteſſed 
concerning any of theſe determinations, it has been generally at denying 

dower to the wife, and not at allowing an eftate for life by the curteſy of 
the huſband ; and, if an alteration was to be introduced, the beſt way, in my 
apprehenſion, to ſet the matter right would be, to allow the wife to have 
dower of a truſt-eſtate. Though I had a note of it, I cite this from lord 
Hardwicke's own notes; in that cauſe, twenty years ago, I imbibed this 
principle, which every thing, I have heard, read, or thought of ſince, has 
confirmed in my mind, that a truſt, in the eye of the court, is an eſtate at 
law, and governed by the ſames rules in general, as all real property is by 
imitation.” 


My dear Garrick,” ſaid lord Mansfield jocoſely to the Britih | 
Roſcius on ſome ſimilar occaſion, * a judge on the bench i 
now and then in your whimſical ſituation between Tragedy 904 

Comedy; inclination drawing one way, and a long ſtring of 
precedents the other. 5 


To conclude theſe obſervations with lord Mansfield's own 
ideas, and to reſume the alluſion already made to the Britiſh 
Roſcius, his lordſhip conſidered himſelf not only Held, but even 
tied down, by erroneous opinions in many important inſtances. 


FF Arguments of convenience and inconvenience are always (added his 
lordſhip in Burgeſs and Wheat) to be taken into conſideration, when we are 
not tied down by any erroneous opinions, which have prevailed ſo far in 
practice, that property would be ſhaken byan alteration of them,” Es 


Again, in Michaelmas Term, 1764, Trinder againſt Watſon 
and another, 3d Burr. 1566. This was a writ of error returna- 
ble in Parliament brought upon a Judgement 1 in this court in an 
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5 vide Caſburn and Inglis. 8 in King's Bench, 25 8th gth, 4 
roth, Geo. II. while lord Hardwicke was chief juſtice, 
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action in debt upon a recognizance in error. And the plaintiff 
in error in es 175: having entered into a recognizance, 
purtuant to 3 J. I. c. 8. the defendant in the writ of error moved 
for "Anu obtained, a rule for the 1000 1 plaintiff in error, to ſhew 
caule, .why the ciendant in error ſhot d got be at liberty to 
fac out Gon; for wan; of iucl recognizance. 


Lord Mu n:feld obſerved, „That cates winch aroſe upon remedial laws, 
” thould have thought, ought to have been erally conffrued. But, in the 


e of Bidleſon and Whytel, it appeared, that the determination had been 


1 and ww? muſt not depart from fc ttled determinations. 


In that cat: 
the weight of authorities prevailed.” 


The court ordered it to ſtand over to enquire into the practice 


We find another ſtriking inſtance of his great attention to a 
ſettled rule, although he ent the grounds on w hich it had 
been previoully ſettled, in 4 Burr. 1960, on the doctrine of Re- 
vocation of VV ins by ſubſequent alteration of the eſtate. 


« Where a man (faid his lordſhip) ſeiſed of an eſtate makes his will Il, 
and deviſes it, and afterwards conveys it entirely away, though he takes it 
back by the ſame inſtrument, or by a declaration of uſes, it is a rey ocation, 
becauſe, as it is ſaid in the books, he has parted with his whole e/late. 
„This rule being now eſtabliſhed muſi be adhered to, although it is not 
founded upon truly rational grounds and principles, nor upon the intent, 
but upon legal niceties and ſubtilty. However, as in the earl of Linas 

caſe it was ſo far eſtabliſhed that it ouglit to be obſerved in future if a 
like caſe thould | happen, we muſt not de; part from 1t now, notwithſtandint 


one would wiſh that no uch rule had ever been eſtabliſhed, and d 
f that fuch nice ſubtilt; es Thould have been admitted as the ground of it. 


Lord Mansfield, when fair ocoalias offered, would ſometimes 
make the bench and the bar relax a little from their accuſtomed 
gravity ; but the object to be attained by a moment's pleaſantry 
was generally worthy of a great judge: numerous inſtances of 

this kind might be adduced by the bar, who have not only en— 


joyed 


Wis 
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ſoyed the wit, but have alſo felt the force of the keen arrows 
which darted occaſtonally through the court. To {cle two or 


three of this nature may reheve the juriſprudent a little, who 
has already travelled over many pages of dry law. 

To: convert a capital offence to the lighter puniſhment of 
traniportation, where favorable Circ tand in behalf of a 
priloner, made an impreflion on every one prefent except the 
proſecutor —Here lord Mans{eld recommended the jury to find 
the value of a gold trinket, wid 1 the priſoner had ſtolen, under 


foriy ſhillings. The profecutor hs reef and unfcelingly cx- 
preſſed Ih1s lurprize, Under fort hi ling 81 my lord? W hy the 


faſhion alone coſt me more than 8 the ſum.“ , Th: at m. 7 
be, friend,” replied the chief juſtice; “ yet God torbid that we 
ſhould hang a man for faſhion- fake!“ 

In his own court, he ſet too juſt a value on his time to per— 
mit it to be improperly waſted by long interrogatories of counſel. 
IN juſtifying bail, where the debt was barcly of magnitude 
enough to be brought into the Court of Kine' s Bench. It fell 


to the lot of the late ſerjeant Davy to examine a Jew who came 
to juſtify bail in a tawdry laced ſuit of cloaths betore lord 
Mansfield. The jocole and learned ſerjcant preſſed the lſraelite 


cloſe, to know whether he was worth the {ſum he had {worn to, 


after all his debts were paid. The Jew anſwered repeatedly and 
uncquivocally in the affirmative : but, the debt which was the 
object of the ſuit being mall, A the ſerjeant ſtill perſiſting i! 


is interrogatories, his lordſhip addreſſed the ferjeant RY 


edly with, © For ſhame, brother Davy, how can you teaze the 
Poor gentleman 10 Don- t you ſee, that he W ou! d burn for double 


the ſum!“ 5 
The overſeers of a pariſh having, with. more attention to the 


decreaſe of parith burthens than to the relief of the diſtreſſed, 


cauſed Felix Mac Donald to be indicted for converting his houſe 


into an hoſpital, for taking in and delivering lewd, idle, and difor- 
derly 
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derly unmarried women, who after their delivery went away and 
deſerted their children, whereby they became chargeable to the pa- 
b. On a motion to quath the indictment, lord Mansfield took 
notice, when it was firit moved, of the narrow 1mpolitic prin. 
ciples upon which the proſecutors had proceeded, and expreſſed 
his ſurprize how ſuch a bill could ever be found: but, this not 

being ſuſficient to prevent the counſel from ſhewing cauſe, and 
from labouring, in behalf of the pariſh, to get rid of the burthen 

of the baſtard children, his lordſhip archly alked, by what law it 
was criminal to deliver a woman when the was with-child ? No 
ſufficient anſwer could be given. The indictment was quaſhed, 
3 Burr. 1646. 35 


10 Toppant of the juriſdiction of his court, and to prove the 
right of interference of the lord chief juſtice as the caſtos morum 
of the people (except in ſome particular caſes appropriated to, 
and peculiarly within, the juriſdiction of the eccleſiaſtical court), 
we may fairly adduce the caſe of the King againſt fir Francis 
Blake Delaval and others. Lord Mansfield, in delivering the 
opinion of che court, gives the cleareſt ſtate of the caſe, viz. 


This is a motion for an information 6 the defendants for i 4 confpi- 3 
racy, to put a young girl (an apprentice to one of them) into the hands of a 
gentleman of rank and fortune, for the purpoſe of proſtitution ; contrary to 
_ decency and morality, and without the knowledge or approbation of her fa- 
ther who proſecutes them for it, who has now cleared himſelf of all i —_ 7 
tation, and appears to be an innocent and an injured man. 
The fact, uncontroverted, is this: A female infant, then about fifteen: 
was bound apprentice, by her father, to the defendant Bates, a mufic-maſter, 
the girl appearing to have natural talents for muſic. The father became 
bound to the maſter in the penalty of two hundred pounds for his daughter's 
performance of the covenants contained in the indenture. She became emi- 
nent for vocal muſic, .and thereby gained a great profit to Bates her maſter. 
In April, 176 3s Bates, her maſter, indirectly a//igned ber to fir Francis, as 
much as it was in his power to aſſign her over; and this is done plainly and 
manifeſtly for bad e Bates at the lame time releaſes the penalty to the 


father, 
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gather, but without the father's application, or even privity ; and receives the 
tzwo hundred pounds from fir Francis by the hands of his tailor, who is em- 
ployed to pay it to Bates: then ſhe is indentured to tir Francis Delaval, 70 
learn mufic of him; and ſhe covenants with him, both in the uſual covenants of 
indentures of apprenticeſhip, and likewiſe in ſeveral others (as ** not to quit 
even his apartments”). The girl goes and lives with Francis, notoriouſly. 
as a kept miſtreſs. Thus ſhe has been played over by Bates into his hands, 
for this immoral purpoſe. No man can avoid teeing all this, let him wink 
ever ſo much. | 

] remember a cauſe-a the court of Chancery, wherein it appeared that a 
man had formally afſiened his wife over to another man; and lord Hard - 
wicke directed a proſecution for that tranſaction, as being notortouſly and. 

groſsly againſt public decency and good manners, and ſo is the pretent cafe. 

« It is true that many offences of the incontinent kind fall properly under 
the juriſdiction of the ecc/e/raſtical court, and are appropriated to it; but, if 
| you except thoſe appropriated caſes, this court is the cuſtos. morum of the people, 
and has the ſuperintendency of offences contra bonos mores: and upon this 
ground both fir Charles Sedley and Curll, who had been guilty of olfences 
:gainſt good manners, were proſecuted here.” 


= T7 he legal diſcuſſion of the great queſtion reſpecting Literary 
Property, and the ſpeeches of lord Mansfield in the caſe of Mil- 
lar and Taylor, put in their fair claim to a great . of at- 
tention. 
This eaſe was a revival of the old and often-litigated queſtion _ 
of Literary Property ; and it was the firſt determination which the 
queſtion ever received in the court of King's Bench. 
The juriſprudent will receive great benefit and pleaſure in at- 
tentively peruſing the declaration and other proceedings in this 

very intereſting cauſe, and particularly the ſpeeches * of the 

puiſnè judges of the court of King's Bench, who gave their opi- 

nions ſeriatim, beginning with the junior judge according to 


1— Q 3 
* 


* 4 Burr. 2303. f 
1 uſage, 
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uſage, and procceding upward to the lord chief juſtice. The 
author of theſe ſheets, however highly he may eſtimate and re- 
vere the very learned and valuable ſpeeches of the other judges, 
cannot, in a limited publication of this nature, conceive that he 
will be warranted in offering more to the conſideration of the 
reader than ſuch parts of the caſe as appear to be neceſlary, ei- 
ther to give the ſubſtance of it, or to elucidate the labors, the 
indefatigable attention, and the great preciſion of the judges, who 
{eparately diſcuſſed this important ſubject. 

The ſhort ſubſtance of the caſe is no more than this. The de- 
claration charges, that the plaintiff Millar was the true and 
only proprietor of the copy of a book of poems, intituled, * The 
Seaſons, by James Thomion ;” and, whilit he was 10 proprictor 
of the ſaid copy, cauſed two thouſand books of it to be printed 
for ſale, at his own expence ; and had a great number of the 
{aid two thouland books remaining in his hands for ſale. That the 
defendant Taylor publiſhed and expoſed to ſale ſeveral other books 
of the ile copy, and bearing the ſame title; which latter books 
had been 7uriufly printed by fome perſon or perſons without 
the licence or conſent of the plaintiff Millar; the defendant 4zow- 
ng that they had been fo Wenonfy printed, without the 
plaintiff” s licence or conlent ;* by means whereof the plaintiff 
Millar was deprived of the profit and benefit of the ſaid copy and 
boot, and of the books printed at his expence as aforeſaid, and 
then remaining in his hands 2% ; and he lays his damages at 
two hundred pounds. The defendant Taylor pleads „ not 
guilty:“ iſſue is e joined; ; and the Jury find the ſpecial 
V9 as above. 3 

Mr. Juſtice Willes, in a ſpeech which fills nearly twenty” -five 
pages in folio in fir James Burrow's Report, gives an analyſis 
of the leading caſes on this ſubject; without a knowledge ot 
which, ſeveral parts of lord Mansfield's ſpeeches will not be per- 

fectly 
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fectly underſtood, in regard that his lordſhip frequently refers to 
thoſe caſes as correctly ſtated by his brethren. 


„Few bills againſt pirates of books are ever brought to a hearing. If the 
defendant acquieſces under the injunction, it is ſeldom worth the plaintiff's 
while to proceed for an account, the ſale of the edition being ſtopped. 

% From the year 1709, to this day, there have not been more than two or 
three ſuch caſes heard. _ 

„ The queſtion upon the common law-right, could not ariſe till twenty- 
one years from the roth of April, 1710, for old copies: 
ſoneſt it could ariſe was after the 1oth of A; pril, 17 731. 


„On the gth of June, 1735, in the caſe of Eyre ve, ſus Walker, fix Jo- 

ſeph Jekyll granted an injunction to reſtrain the defendant from printing the 

Whole Duty of Man; the firſt aſſignment of which had been made in De- 
cember, 1657 *; and this was acquieſced under. 

„In the caſe of Motte verſus Falkner, 28th November, 1735, an in- 

junction was granted for printing Pope s and Swift's Miſcellames. Many of 
theſe pieces Þ were publiſhed 1701, 1702, 1708; and the counſel ſtrongly 
preſſed the objection as to theſe pieces. Lord Talbot continued the injunc- 
tion as to the whole; and it was acquieſced under. Yet Falkner, the Iriſh 
bookſeller, was a man of ſubſtance; and the general point was of conſe— 
| quence to him: but he was not adviſed to litigate farther. 
7 0 On the a7th of January, 1736, in the caſe of Walthoe verſus Walker, 
and injunction was granted by fir Joſeph Jekyll, for printing Nelſon's Feſti- 
vals and Faſts; though the bill ſets forth, that it was printed in the lifetime 
of Robert Nelſon the author 4; and that he died in January, 1714 8. 
This too was acquieſced under. 


conſequently, the 


32 aw. — — 


** —_— * 
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* Dr. Hammond! 5 Letter to the Bookſellers. 


+ 1701, Conteſts and Diſſentions between Athens and "Rome. 1707 * 

Productions for 1708. 1708, Partridge's death. 1708, Sentiments of a 
Church-of-England-Man. Vanbrugh's Houſe. Baucis and Philemon. 
17 ig Project for Advancement of Religion, and Reformation of Manners. 


+ It was printed in 170g. 
3 Prout Preface. PEE 
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«© On the 5th of May, 1739, in the caſe of Tonſon, et alios, verſus Walker 
otherwiſe Stanton, before lord Hardwicke, an injunction was granted, to 
reſtrain the defendants from printing Milton's Paradiſe Loſt. The plaintiff; 
derived their title under an aflignment of the copy from the author in 1667, 
which was read. This injunction was alſo acquieſced under. | 

« In the caſe of Tonſon verſus Walker and Merchant, before lord Hard. 
wicke, the bill was filed 26th November, 1751, ſuggeſting that the defend- 
_ ants had advertiſed to print“ Milton's Paradiſe Loſt, with his Life by Fen- 
ton: and the Notes of all the former Editions,” of which Dr. Newton's 
was the laſt. The bill ſuggeſts a pretence ** that the defendant had a right.” 
It derives a title to the poem, from the author's aſſignment in 1667. That 
it was publiſhed about 1668; and it derives a title to his life by Fenton, 
publiſhed i in 1727, and to Bentley's s Notes publiſhed in 1732, and Dr. New. 

ton's in 1749. The anſwer came in the 12th of December, 1751 wherein 
the defendants infiſted they had a right to print their work in numbers, 
and to take in ſubſcriptions: and they put in their anſwer fo expeditiouſly 
as to prevent an injunction before anſwer. 
Alt was intended to take the opinion of the court ſolemnly. The 
ſearches and affidavits, which were thought neceſſary to be made, occa- 
ſioned a delay; and no motion was made till near the end of April, 1752. 
The injunction was moved for on Thurſday the 23d of April. Lord 
Mansfield argued it. It was l at large, upon the 5 ground oF 
 copy-rights at common lat. 


Lord Chancellor Arete it to proceed « on the Saturday following ; a to 


be ſpoken to by one of a fide. Afterwards it ſtood over, by order, till 
Thurſday the zoth of April, when it was argued very diffufively. _ 
The caſe could not poſſibly be varied at the hearing of the cauſe ; the 
notes of the laſt edition (Dr. Newton's) were within the act; but an in- 
5 junction as to zbem only would have been of little avail ; and it did not follow 
that the defendants ſhould not be permitted to print what they had a right to 
print, becauſe they had attempted to print more. For, in the caſes of Pope 
_ werſus Curll, sth of June, 1741, lord 1 injoined the defendant 
only from printing and ſelling the plaintif”s letters: there were a great many 
more in the book which the defendant had printed, which the aint it had 
no right to complain of. 
«© If the inclination of lord Hardwicke' s own. opinion had not been 
ſtrongly with the Plaintiff, he never would hay e granted an injunction to the 
vote, 


WILLIAM EARL OF MANSFIELD. 21g 


whole, and penned it in the digunitive; fo that printing the poem, or the 

life, or Bentley's notes, without a word of Dr. Newton's, would have been 

1 breach. 5 

The injunction 15 not barely to the ſelling of that book, of which New- 
ton's notes made a part, but to future Pr inting. N 

„He might have ſent it to law then, as well as at the hearing : but he 
probably foreſaw he ſhould never hear of it again. Accordingly, the Par- 
ties underſtood his way of thinking ; and the defendants acquieſced under 
the injunction, and ſo have made it perpetual ; and would now be guilty of : 
a breach if they printed Milton. 

I do admit that (except from the order he made, which he faw and 
penned, ) he guarded en being thought finally to determine the 
queſtion. 

« He cited the Stationers Company verſus Partridge as an authority for 
an injunction where the right was doubtful. He obſerved upon Dr. New- 
ton's notes, either tranſcribed or colourably abridged, bcing within the act : 
and, according to a note I have of the caſe, he ſaid © the ſtrongeſt autho- 
rity 1s what the judges have ſaid in the caſe of Seymour (1 Mod.) and in the 
argument of Prerogative copies. Diſtinctions are taken upon the ground of 
the king's property in Bibles, Latin Grammars, Common Prayer, and Tear- 
Boots; that they were made and publiſhed at the expence of the crown, eig 
the king's property. Theſe arguments being allowed to ſupport that right, 

infer ſuch a property exiſting.” 
| © That very point was then depending in this court, upon a caſe ſent by 
himſelf, in Baſkett verſus the Univerſity of Cambridge. 

Alt would not have been agreeable to lord Hardwicke's great decency and 
prudence to have ſpoken out deciſively upon a general legal right never de- 
cided at law, and to have grounded his . upon an ment which 
was then a queſtion ſub judice. 

The queſtion upon Literary Property was brought . this court in 
the caſe of Tonſon verſus Collins ; and, after two arguments, was adjourned | 
into the Exchequer-chamber. I have been informed, from the beſt autho- 
rity, that, ſo far as the court had formed an opinion, they all inclined to the 

plaintiff: but as they ſuſpected that the action was brought by colluſion; 

and a nominal defendant ſet up, in order to obtain a judgement which 
might be a precedent againſt third perſons; and that theretore a judgement, 
FF 2 IN 
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in favor of the plaintiff, would certainly have been acquieſced in; upor 


this ſuſpicion, and becauſe the court inclined to the plaintiff, it was ordered 
to be heard before al! the judges. | 

© Afterwards, upon certain information received by the judges, © that the 
whole was a collufion ; that the defendant was nominal only; and the v 
expence paid by the plaintiff:“ they refuſed to proceed in the cauſe ; though 
it had been argued bond fide, and very ably by the counſel, who appeared 
for the defendant. They thought this contrivance to get a colluſive judge. 
ment was an attempt of a dangerous example, and therefore to be dil- 
couraged. 


The pendency of me cauſe was publicly known: : but the reaſon of its 


diſcontinua ance was not.“ 


Nr. Taſtice Willes avi with great cio; iaduiiey, and 
ability, gone over a large field of fold argument and elucidation 


of the caſe, concluded with obſerving what he had avoided to 


diſcuſs or enlarge upon to the following effect: 


«I have avoided a large field which exerciſed the ingenuity of the bar. 


Metaphyſical reaſoning is too ſubtile; and arguments from the ſuppoled 
modes of acquiring the property of acorns, or a vacant piece of ground in 
an imaginary ſtate of nature, are too remote. Beſides the compariſon does 
not hald between things which have a phyſical exiſtence and incorpotea 


rig 9 ghts. 


0 It is certainly not agreeable to natural juſtice, that a ſtranger ſhould 
reap. the borefucial pecuniary produce of another man's work. Jure nature 


 wquum eft, neminem cum alterius detrimento et injuria fieri locupletiorem. 


© It is wile in any ſtate to encourage letters, and the painful reſearches of 
learned men. The eafieſt and moſt equal way of doing it is, by ſecuring 5 
ro them the property of their own works. Nobody contributes, who is 
not willing ; and, though a good work may be run down, and a bad one 


cried up, for a time, yet, ſooner or later, the reward will be | in proportion + 


to the merit of the work. . 


«© A writer's fame will not be the lefs, that he has bread, without being 


under the neceſſity of proſtituting his pen to Hattery or party to get it. 
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„He who engages in a laborious work, (ſuch for inſtance as Johnſon's 
Dictionary,) which may employ his whole life, will do it with more {pirit, 
if, beſides his own glory, he thinks it may be a provifion for his family. 

never heard any inconventence objected to Literary Property, but that 
of enhancing the price of books, This judgement will not be a precedent in 
favour of a proprietor who is found by a jury to have enhanced the price. 
An owner may find it worth while to give more correct and beautiful edi- 
tions, which is an advantage to Literature: but his intere/? will prevent the 
price from being unreaſonable. A ſnall profit, in a ſpeedy and numerous = 
is much larger gain than a great profit upon each book in a /low ſale of : 

3 l/s number. Upon theſe reaſons, I am of opinion, that there is a A 
3Z lav right of an author to his copy; that it is not taken away by the act of 
© the 8th of queen Anne; and that judgement ought to be for the plaintiff,” 


Mr, Juſtice Aſton next delivered his ſentiments, and began 
with obſerving, that * this caſe has been ſo often, 10 fully, and 
ſo ably argued ; the citations from hiſtory, decrees, ordinances, 
ſtatutes, and precedents } in Weſtminſter-hall, have been ſtated fo 
accurately in point of time and ſubſtance; and the whole argu— 
ments have been gone into ſo largely by my brother Willes; 
that I ſhall content myſelf with alluding to them, as now fully 
and preciſely known, without ſtating any of them over again 
(at large), which I ſhall have occaſion to take notice of. 


The great queſtions which he propounded, and 9 7 fully and 
ably diſcuſſed, were thele : 


1. Whether an e s property in his own literary compoſition 18 ſuch 


as will intitle him, at common law, to the Jo le * of multiplying the copies 
of it} of - 


I, 


I. Suppoſing he / "45 a property in the Nice compoſition: «© Whe- 
155 ther the copy-right, by his oren publica/icn of the work, is neceſſarily given 
away, and his conſent to ſuch gift in: "plied by operation 3s law, manifeſt! / 
_ againſt his will, and contra ry ta the finding of the j jury; 2 

© HI. Taken away from him, or reſtrained by the PEI of queen Anne.” 
lt has been ingeniouſly, metaphyſically, and ſubtilly, argued on. the 
| part of the defendant, that there ts a want of property in the bing itſelf, 
herein 


_ —_ oo 
— 3 * 


222 THE LIFE OF 


wherein the plaintiff ſuppoſes himſelf to be injured; aad conſequently, if 
there is no property or right, there is no injury or privation of right.” 
The plaintiff's ſuppoſed property has been treated as quite ideal and 


| imaginary ; not reducible to the comprehenſion of men' 8 underftanding ; not 
an object of law, nor capable of protection. 


« As to all the objections to this property or right being allorved or proteFied 
by the common law, reſt entirely upon arguments which endeavour to ſhew, 
that ſuch allowance or protection is contrary to right reaſon, and natural 


principles, the only grounds of common law originally applicable to this 
queſtion : I think fit (however abſtract they may ſeem) to conſider certain 


great truths and ſound propoſitions, which we, as rational beings, we, to whom 


reaſon is the great law of our nature, are laid under the obligation of being 
governed by ; and which are moſt ably illuſtrated by the learned author of the 


Religion of Nature delineated, that is to ſay : 
That moral good and evil are coincident with rich and wrong ;” for, that 
cannot be good which is wrong ; nor that evil which is right. That 


right reaſon is the great law of nature, by which our acts are to be adjudged ; 
and according to their conformity to this, or deflection from it, are to be 
called lawful or unlatoful, good or bad +.” * That whatever will bear to be 
tried by that reaſon is right ; and that which is condemned by it is wrong .“ 
That to act according to right reaſon, and to act according to truth, are 

in effect the ſame thing d. 


Then (ſpeaking of truths reſpecting kia! in general, antecedent to 


. all human law ||) ** That man being capable of diſtinct properties in thing : 


which he only, of all mankind, can call his,” he fays, 
The labour of B cannot be the labour of C, becauſe it is the applica- 


tion of the organs and powers of B, not of C, to the effecting of ſome- 


thing; and therefore the labour | is as much B': $ as the limbs and faculties made 
ule of are his.” 


£ Again, the fi Or produce of the labour of B is not the ect of the la- 
bour of C; and therefore this ect or pr oduce is B's, not C's. It is as much 


B's, as the labour was his, not C's; becauſe, what the labour of B cauſes, or 


+ 


d Ibid. _ * Page 127, yl 6, 


produces, 
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produces, B produces by his labour; or it is the product of his labour g 
therefore it is bis, not C's, or any others. And if C ſhould pretend to any 
property in that, which B only can truly call , he would act contrary to 

truth * 

8 That to deprive a man of the fruit of his own cares and feveat ; and to 
enter upon it, (he is here ſpeaking of the cultivation of lands „as if uit was 
the effect of the intruder's pains and travel, is a moſt manifeſt vaian of 
truth: it is aſſerting, in fact, that to be his which cannot be bis +. 
„There is then ſuch a kind of property founied in nature and truth; or, there 
are things which ove man only can, conſiſtently with nature and truth, call 
his 1; as propoſition 2. 8. 9. demonſtrate. 

And thoſe things, which only one man can truly and properly call his, 
muſt remain his, fill he agrees to part with them by compa or donation ; be- 
cauſe no man can deprive him of them without his approbation ; but the de- 
priver muſt uſe them as his, when they are not his, in contradiction to truth. 
For, to have the property” of any thing, .and ** to have the ſole right of 
uſing and diſpoſing of it,” are the ſame thing ; they are 0 ex- 

preſſions d. 

Property, without the "ſe, is an emply ſound. He who 5 or d. iſpoſes of any 
thing, does by that declare it to be his; becauſe this is all that he, whoſe it 
really is, can do. Borrowing and hiring afford no objection to this: for he 
uſes what 1 18 his own for the time allowed; and his doing ſo 18 only in one of 
| theſe ways, in which the true proprietary diſpoſes of it ||. 

From this great theory of property many definitions aroſe, much practice 
was elucidated, and many juſt concluſions were drawn, which cannot with 

_ propriety be introduced here. The concluſion however of Mr. Juſtice 
Aſton's ſpeech is too animated to be paſſed over in filence. After an enu- 

meration and judicious examen of all the caſes on the ſubject, he proceeded : 

cx: Theſe caſes prove ** that the court of Chancery granted: injunctions to 
protect the right, on 1 ſuppoſition of its being a ge one.” 


——— 


* Pages 127, 128. + Prop. 8. 6 6. page 134. 
+ Prop. 10. Y6. Page I 36. Page 136. 

4 Page 137. 
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And no injunction was ever refuſed in Chancery, upon the common-las 


right, till a doubt was ſuppoſed to have arifen in his court, from the cafe ot 


T Dodd verſus Collins (which was then depending) having been twice argued, 
and then adjourned to be argued before all the judges : the reaſon of which 
has often been declared to be, mot from any deubrs or difference of opinii 
but merely from a ſuppoſition of collufion ; and which colluſion was after. 
wards the cauſe why 1t was neither argued nor determined. 
Upon the whole, J conclude, that, upon every principle of reaſon, natura! 
juſtice, morality, and common-law ; upon the evidence of the long-received 
opinion of this property, appearing in antient proceedings, and in lan- 
caſcs; upon the clear ſenſe of the leg lature; and the opinions of the 


greateſt lawyers of their time, in the court of Chancery, ſince that ſtatute; 
the right of an author to the copy of his works appears to be well founded; 
and that the plaintif* therefore is, upon this ſpecial verdict, intitled to hit 
Judgement ; and I hope the learned and induſtrious will be permitted, 
| henceforth, not only to reap the fame, but the profits, of their 1 ingenious la- 


bours, without interruption, to the honour and advantage of themſelves and 
their families. 


from 


. Taftice Yates was of a different opinion from che two 


| Rook who had ſpoken before him, he ſaid, 


$6. He ſhould ever be extremely diffident of any judgement of his own, fo 
when he had the misfortune to diſſent from either of his brethren. And, 


after the very learned and ingenious arguments which each of them had now 


5 delivered, he could not but feel, with particular ſenfibility, the unequal 
taſk he had now before him. 


6 regretted too, that, in ſo liberal : a queſtion, ſo i important to the lite- 
rary world, and a queſtion of ſo much expectation, there ſhould be any diſ- 


agreement upon this bench. But he obſerved, that, if he ſhould happen to 


ſtand quite alone in the opinion he had formed, his ſentiments would n no Way 
affect the authority of the decifion. 


Whatever his opinion, however, might be; ſitting in his Ful capa- 
city, he thought himſelf bound, both 1 in 1bis and in "very cauſe, to declare It 
franily and und: 


« After 
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ce After this very decent preface, he ſpoke near three 1 in ſupport of 
his opinion, with great ability, learning, and preciſion. 'The anſwer given 
by him, to an ingenious obſervation of Mer. juſtice Bla .ckſtone , is preſented 
to the reader as one of the many accurate diſcriminations made in the courſe. 
of the argument. 

There is one ground more upon w ich the plantiff's counſel centended 
this claim of right ; and which, at firſt ſight, appears the moſt ſpecious of 
all. They endeavoured to enforce this copy-right of authors as a moral and 
equitable right; and to ſupport it by e calculated to prove that 1 
is ſo. 
« For this purpoſe Mr. Dlackftone obſerved, that the labonrs of the mad. 
and productions of the brain, are as juſtly intitled to the benefit and emolu- 
ments that may ariſe from them as the labours of the body are; and that 
literary compoſitions, being the produce of the author's own labour and abili- 
| ties, he has a moral and equitable right to the profits they produce; and is 
fairly intitled to theſe profits for ever; and that, if others uſurp or encroach 
upon theſe moral rights, they are evidently guilty of injuſtice, in pirating 
the profits of another's labour, and reaping where they have not ſown. 
„This argument has indeed a captivating found ; it ſtrikes the paſſions 
with a winning addreſs: but it will be found as fallacious as the reſt, and 
equally begs the very queſtion in diſpute. For, the injuſtice it ſuggelf⸗ 
depends upon the extent and duration of the authors property ; 4s it is the 
_ violation of that property that muſt alone conſtitute the injury. If therefore 
his property be determined, no injury is done him. The queſtion, therefore, 
is whether all the property of the author did not ceaſe, and the work become 
open, by his own act of publication.” In that caſe, the defendant cannot be 

charged with any injuſtice ; but has merely exerciſed a legal right. And, 
however we may lean to literary merit, the property of authors muſt be ſub- 
ject to the ſame rule of law as the property of other men is governed by. It 

1s, therefore, as capable of being laid open as any other inv ention of any 
other man: and if, by publication, it becomes common, (as I ſhall obſerve 
by and by,) can the author complain of the loſs? Can he complain of loſing 
the bird he has himſelf voluntarily turned out? 5 

*© But it is inſiſted, That it conſcientiouſly belongs to the author him- 
ſelf and his aſſigns for ever, as being the fruits of his own labour.“ 


G g 5 : That 
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That every man is intitled to the ** fruits of bis own labour” I readily 
admit. But he can only be entitled to this, according to the fixed WO 
tion of things; and /#bje# to the general rights of mankind, and the general 
rules of property. He muſt not expect that theſe fruits thall be eternal; that 
he is to monopolize them to infinity; that every vegetation and increaſe 


ſhall be confined to himfelf alone, and never revert to the common maſs. In 


that cale, the injuſtice would lie on the fide of the monopoliſt, who would 


thus exclude all the reſt of mankind from enjoying their natural and ſocial 


rights. 
The labours of an author have certainly a right to a reward : but it WO 
not from thence follow, that this reward is to be infinite and never to hos 


an end. Here, it is aſcertained. Tlie legiſlature have fixed the extent of hi; 


property , they have allowed him twenty-eight years ; and have expreſsly 
declared he ſhall have it 2 longer. Have the legiſlature been guilty of in. 
juſtice? Little cauſe has an author to complain of injuſtice after he has 
enjoyed a monopoly for twenty-eight years, and the manuſcript ſtill remains 
his own property. It has happened in the preſent caſe, that the author and 
his aſſignee together have enjoyed the emolument of this work between 
thirty and forty years : and the plantiff ſtill has the manuſcript. 

If a ſtranger had taken his manuſcript from him, or had ſurreptitiouſly 
obtained a copy of his work, and printed it before him, he might then 
complain of injuſtice. And here lies the fallacy of this ſpecious argument: 
It was put as if the author was 7ozally robbed of the profit of his labour; as if 
all his emolument was foreſtalled, without ſuffering him to reap any emolu- 
ment whatever, In that caſe, it would be the higheft injuflice. But, when 10 


ſuch intruſion has been made upon his property; when he and his affigns 


have enjoyed the whole produce of his labour for twenty-eight years together 


and upwards ; what ground can remain for accuſing the defendant of immso- 


rality ? or for the author or his aſſigns to lay, 72 * he is robbed of the fruits of 


his labour?“ 


elf an author is permitted to enjoy his property according: to the nature 
of it, he can have no injuſtice done him: and if lus ſituation is ſuch, that he 
can only diſpoſe of it as other people can of their goods; or if he can only 


diſpoſe of it for the fir/? publication ; can the author murmur, becauſe he can 


diſpoſe of it only as other a can of their property? Shall an author“ 
claim 
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Jam continue, without bounds of limitation; and for ever reftrain all the refl 
of mankind from their natural rights, by an endleſs monopoly? yet ſuch is the 
aim that is now made; a claim to an excluſive right of publication, for 

ever. It is not eaſy to determine whether the concifenefs of the proof, or 
the neatneſs in which it was dreiled, is to be preferred, that the right claimed 
by an author, is not a common- law right. 

« On what ground then can an avhor claim this right? How comes his 
right to be ſuperior to that of the ingenious inventor of a new and uſeful 
mechanical inſtrument ? Eſpecially when we conſider this iſland as the ſeat 
of commerce, and not much addicted to literature in antient days; and there- 
fore can hardly ſuppoſe that our Jaws give a higher right or more permanent 
property to the author of a book than to the inventor r of a new and uſeful | 
machine. 

Improvement in learning was no part of the thoughts or attention of our 
anceſtors. 'The invention of an author is a ſpecies of property unknown to the 
common law of England. Its uſages are immemorial ; and the views of it tend 
to the benefit and advantage of the public with reſpect to the neceſſaries 
of life, and not to the improvement and graces of the mind. Thie latter, 
therefore, could be no part of the antient common-law of England, 

When the genius of the nation took a more liberal turn, and learning 
had gained an eſtabliſhment among us, it was then the office of the /egi/lature 
to make ſuch proviſions for its encouragement as to them ſhould ſeem 
proper. And accordingly they have done fo, by the ſtatute of queen Anne *, 
which lord Hardwicke is ſaid to have ſtyled (in the caſe of Midwinter et al. 

verſus 'The Scotch Bookſellers) © an wniverſal patent for authors.” 

© 1 wiſh as fincerely as any man, that learned men may have all the en- 
couragements and all the advantages that are conſiſtent with the general 
right and good of mankind. But, if the monopoly now claimed be con!rary 
to the great laws of property, and totally unknozon to the antient and common-law of 
Vngland; if the eſtabliſhing of this claim will directly contradict the legiflative 
authority, and introduce a ſpecies of property contrary to the end for which 
the whole ſyſtem of property was eftabliſhed ; if it will tend to embroil the 
peace of ſociety with frequent contentions ; (contentions moſt highly dis— 


* 
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figuring the face of literature, and highly diſguſting to a liberal mind), Vit 
will hinder or ſuppreſs the adyancement of learning and knowledge; and, 
Iaftly, if it ſhould Hrip the ſubfect of his natural right ; if theſe, or any 
of theſe miſchiefs would follow, I can never concur in eſtabliſhing ſuch a 
claim. | 

Ihe legiſlature have provided the proper encouragements for authors, 
and at the ſame time have guarded againſt all theſe miſchiefs. To give that 
legiſlative encouragement a liberal conſtruction is my duty as a judge, and wil! 
ever be my 0wn moſt willing inclination ; but it is equally my duty, not only 
as a judge, but as a member of ſociety, and even as a Friend to tbe cauſe 5f 
learning, to ſupport the linutations of the ſtatute. 
e T ſhall therefore conclude, in the words of the act of parliament, © that 
the author or purchaſer of the copy ſhall have the ſole right for the particy- 
lar term which the ſtatute has granted and limited, but not longer; and, 
conſequently, that the plaintiff, who claims a Ne Pele and unbounded Mono- 
poly, has no legal right to recover. 


Lord Manefield; not intending to go i into the argument, ſaid, 


„This is the firſt inſtance of a final difference of opinion in this court 
fince I ſat here. Every order, rule, judgement, and opinion, has hitherto 
been unanimous. 

„That unanimity never conkd have 8 if we did not among our- 
ſelves communicate our ſentiments with great freedom; if we did not form 
our judgements without any pre poſſeſſion to firſt thoughts : if we were not 
always open to conviction, and ready to yield to each other's reaſons. 

We hare all equally endeavoured at that unanimity upon this occaſion ; 
we have talked the matter over ſeveral times; I have communicated my 
thoughts at large in writing ; and I have read the three arguments which have 
been now delivered ; in ſhort, we have equally tried to convince or be con- 
vinced ; but in vain. We continue to differ ; and, whoever is right, each is 
bound to abide by, and deliver, that opinion which he had formed upon the 
{ulleſt examination. ek 

His lordſhip obſery ed, that Zo repeat the two firſt arguments, or go over 
che ſame topics again, would be idle and nugatory, when he had already de- 
clared, ** that he read, approved, and previouſly concurred in them; and 
to be particular in oppoſing and anſwering the ſeveral parts of the laſt argu- 
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WILLIAM EARL OF MANSFIELD. 


229 


ment, though he differed from the concluſions of it, would be indecent, and 
look too much like altercation. 

He therefore only deſired to refer to the two firſt arguments without 
actually repeating them, and that he might be underſtood as if he had ſpoken 
the ſubſtance of them, and fully adopted them ; Aer which he expreſſed 
himſelf to the following effect : 


„From premiſſes either expreiſly admitted, or w hich cannot be, and there- 


fore never have been, denied, concluſions follow, in my apprehenſion, deci- 
ſive upon all the objections raiſed to the property of an author 1 In the copy of 
his own work by the common lay. 
«I uſe the word © Copy” in the technical ſenſe in which that name or term 
has been uſed, for ages, io ſignify an incorporeal right to the ſole printing and 
| publiſhing of ſomewhat intellectual, communicated by letters. 
© Firſt admiſſion. It has all along been expreſſly admitted, that, by 
the common law, an author is entitled to the copy of his own work until it has 


5 


been once printed and publiſhed by his authority; and that the four cates 
in Chancery cited for that purpoſe are agreeable to the common law ; and tlie 
relief was properly given in conſequence of the legal right. 

The property in the copy thus abridged is equally an incorporeal right 
to print a ſet of intellectual ideas or modes of thinking, communicated in a 
let of words and ſentences and modes of expreſſion. It is equally detached 
from the manuſcript, or any other phyfical exiſtence whatſoever. 

The property thus abridged is equally capable of being violated by 4 
crime /naifable. In like manner, it can only be violated by another 8 Print- 
ing without the author's conſent ; which is a civa injury. 

The only remedy is the ſame, by a an action — the caſe for damages 
or a bill in equity for a ſpecific relief. . 
No action of detinue, trover, or treſpaſs, quare vi et armis, can lie, be- 
cauſe tlie cops thus abridged 1 18 equally a property in notion, and has no corporeal 
lung ible ſubſtance. | 
No diſpoſi tion, no transfer of 3 upon which the compoſition is writ- 
ten, marked, or imprefled, though it gives the power to print and publith, 
ean be conſtrued a conveyance of the copy, without the author's expreſs conſent 
o print and publiſh,” much leſs againſt his will. 
Ez The property of the copy tus narrowed may equally go down from ge- 
I tration to generation, and poſſibly continue for ever, though neither tie 
YH | aut hor. 
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author nor his repreſentativ es ſhould have any manuſcript neee er of the 
work, original, duplicate, or tranſcript. 

Mr. Gwynn was entitled, undoubtedly, to the paper of the tranſcript of 
lord Clarendon's IIiſtory; which gave him the pozoer to print and publiſh it 


after the fire at Peterſham, which deſtroyed one original. This might have 


been the only manuſcript of it in being. Mr. Gwynn might have thrown it 
into the fire if he pleaſed ; but, at the diſtance of near a hundred years, the 


copy was adjudged the property of lord Clarendon's repreſentatives ; and Mr, 


Gwynn's printing and publiſhing it, without their conſent, was adjudged an 


injury lo that property, for which, in different ſhapes, he paid very dear. 


«© Dean Swift was certainly proprietor of the Paper upon which Pope's 


letters to him were written. I know Mr. Pope had 0 paper upon which 


they were written, and a very imperfect memory of their contents, which 
made him the more anxious to ſtop their Publication, knowing that the 


printer had got them. 


ce If the copy belongs to an author after publication it certainly belonged 
to him before ; but if it does not belong to him aſter, where is the common 


law to be found, which ſays, © there is ſuch a property before?“ All the 


metaphy ſical ſubtilties, from the nature of the thing, may be equally objected 
to the property before. It is incorporeal ; it relates to ideas detached from 


any phyſical exiſtence. There are No indicia : another may have had the ſame 


thoughts upon the ſame ſubject, and | expreſſed them in the ſame language 
Verbatim. 

At what time, and by what act does the property commence ? The 
ſame ſtring of queſtions may be atked upon the copy before publication, ls 
it real or perſonal? Does it go to the heir or to the executor ?. Being a right 
which can only be defended by aCtion, is it, as a choſe in action, aſſignable = 


or not ? Can it be forfeited? Can it be taken in execution? Can it be veſted 
in the afſignees under a commiſſion of bankruptcy? 


„The common law, as to the copy before publication, cannot be found 


in cuſtom. Before 1732, the caſe of a piracy before publication never 
exiſted ; it never was put nor ſuppoſed. 'There is not a ſyllable about it to 


be met with any where. The regulations, the ordinances, the acts of par- 
lament, the caſes in Weſtminſter Hall, all relate to the copy of books —- 


publication by the authors, 


„ Since. 
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„e Since 1732, there is not a word to be traced about it, except from the 
four caſes 1n Chancery. 

© Beſides, if all England had allowed this property two or three hundred 
years, the ſame objection would hold, * that the uſage is not immemorial :* 
for, printing was introduced 1n the reign of Edw. IV. or Hen. VI. 

&« From what ſource then is the common [1% drawn, which is admitted to be 
ſo clear in reſpect of the copy before publication ? 

From his argument, becauſe it 1s juſt that an author OP. the pe- 
cunlary profits of his own ingenuiry and labour. It is Ju that another 
ſhould not uſe his name without his conſent. It is Ft that he ſhould judge 
when to publiſh, or whether he ever will publiſh. It is /% he ſhould not 
only chooſe the time but the manner of publication; how many ; what 


volume; what print. It is „t he ſhould chooſe to whoſe care te will truſt 
the accuracy and correctneſs of the impreſſion, in whole honeſty he will 
confide not to foiſt in additions, with other reaſonings of the fame effect. 
allow them /efficrent to ſhew © it is agreeable to the principles of right 
and wrong, the- fitneſs of things, convenience, and policy „ and therefore 0 
the common law, to protect the copy before publication.” 
But the ſame reaſons hold after the author has publiſhed ; he can reap 
10 pecuniary profit, if the next moment after his w ork comes out it may be 
pirated upon worſe paper, and in worſe print, and in a cheaper volume. 
The 8th of queen Anne is no anſwer; we are conſidering the comm: 
law upon principles before and independent of that act. 
- Tha author may not only be deprived of any profit, but loſe the expence 
he has been at. He is no more maſter of the uſe of his own name. He has 
no controul over the correctneſs of his own work. IIe cannot prevent additions. 
Je cannot retract errors. He cannot amend or cancel a faulty edition. Any 
one may print, pirare, and perpetuate the imperfections, to the diſgrace and 
againſt the will of the author; may propagate ſentiments under his name, 
which he diſapproves, repents, and is aſhamed of. He can cxerciſe no diſcre- 
tion as to the manner in which, or the perſons by whom, his work ſhall 
. be publiſhed. 
Por theſe and many more reaſons, it ſeems to me 1 1 and Hit... to 
YH protect the copy after publication.“ 
$4 AY objections, which hold as much to the kind of property before as 


to the kind of property after publication, 80 for nothing; ey prove too 
much. 


„There 
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There is #0 peculiar objection to the property after, except * that the 
copy is neceſſarily made common after the book is once publiſhed.” 

«© Does a transfer of paper upon which it is printed neceſſarily transfer the 
copy more than the transfer of paper upon which the book is Written? 

The argument turns in a circle ; © the copy is made common, becauſe 


the law does not protect it; and the law cannot protect it, becauſe it is made 


common.' 
„The author does not mean to make it common; and if the law ſays © He 


ought to have the copy after publication,” it is a leveral property, eaſily Pro- 


tected, aſcertained, and ſecured. | 

4 'The whole then muſt finally reſolve in this queſtion, * Whether it is 
agreeable to natural principles, moral juſtice and e, to allow him the copy 
after publication as well as before.” 

The general conſent of this kingdom, for ages, is on the affirmative fide, 
The /egi/lative authority has taken i for granted, and interpoſed e to 
protect it for a time. | 

„The ſingle opinion of ſuch a man as Milton . faking: after much con- 
ſideration, upon the very point is ſtronger than any inferences from gathering. 


acorns and ſeizing a vacant piece of ground ; when the writers, ſo far from 


thinking of the very point, ſpeak of an Imaginary ſtate of nature before the 
invention of letters. 

<« 'The judicial opinions of thoſe eminent lawyers nnd oreat men who granted 
or continued injunctions in caſes after publication, not within the 8th of queen 
Anne, uncontradicted by any book, judgement, or ſaying, muſt weigh in 
any queſtion of law, much more in a queſtion of mere theory and ſpeculation 


as to what is agreeable or repugnant to natural principles. I look upon eſe. 


injunctions as equal to any final decree. : 
* Whoever has attended the court of Chancery knows, that if an injunc- 


tion, in the nature of an injunction, to „ay waſte, is granted upon motion or Cl | 
 tinued after anſwer, it is in vain to go to Hearing; for, ſuch an injunction 


never is granted upon motion unleſs the legal Property of the plaintiff is nad, 
out, nor continued after anſwer unleſs it ſtill remains clear, allowing all the 
defendant has ſaid. In ſuch a caſe the defendant is always adviſed either to 


_ acquieſce or appeal; for he never can make a better defence then is ſtated upon 


his own anſwer. 
44 1 his 
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This caſe is not ſent hither from the Court of Chancery upon anv doubt 
{ theirs. There never was a doubt in the Court of Chancery, till a doubt 
was raiſed there from decency, upon a ſuppoſed doubt in his court, in the 
caſe of Tonſon and Collins. There is not an inftance of an injunction re- 
fiſed, till it was refuſed upon the grounds of that doubt. The Court of 
Chancery never grant injunctions in caſes of this kind, where there is any 
&:15t, Therefore they refuſed it when they thought there was a doubt. 
That caſe was argued twice with ſolemnity; and after the ſecond argument 
it was referred to the Exchequer Chamber, to be argued before all the 


x 


judges. 
£ * That reference did not ariſe from any difference of opinion or difficulty 
among us. On the contrary, we ſuſpected colluſion; and that if we pave 
judgement for the plaintiff, there certainly would be u writ of error. We 
wiſhed to take the opinion of all the judges. We were afterwards clearly 
informed of the truth of the colluſion ; and therefore the cauſe proceeded 

10 farther. 
But while it hung under this appearance of difficulty, there was ſufficient 
ground for the Court of Chancery to ſay, ** the property was doubiful.” They 
did not ſend it to law; they left the party to follow his legal remedy. K 
doubtful legal title muſt be tried at law, before it can be made the ground of 
an injunction. Injunctions of is kind are rightly and properly refuſed. In 
a doubtful caſe it would be iniquizy to grant them, becauſe, if it ſhould come 
out, that the plaintiff has no legal title, the defendant 15 injured oY the 
injunction, and can have no reparation. Fr. . 

If it is agreeable to natural principles to allow the copy after publica- 
tion, I am warranted by the admiſſion which AOL it before publication, to 
fay, that this is common law. ns 

There is another admiſſion equally concluſive. 

-66 Second admiſſion. It is, and has all along been ulated; : that, by 
the common law, the king's copy continues after publication, and that the 
= unanimous judgement of this court in the caſe of Baſkett and the de ee y 
„% Cambridge * 1s right.” | 


=_ --- * Michaelmas, 1755, 32 G. II. vid. u p. 661. 
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*The king has no property in the art of printing. The ridiculous con- 
ccit of Atkins was exploded at the time, 
„The king has no authority to reſtrain the preſs, on account of the ſub. 

ject-matter upon which the author writes, or his manner of treating it. 
„The king cannot by law grant an excluſive privilege to print any book 
which does not belong to himſelf. 
* Crown copies are, as in the caſe of an author, civil property; which is 
_ deduced, as in the caſe of an author, from the Kixce's right of Original 
publication. The d of propertry in the crown, or a patentee from the 
crown, is juſt the ſame; incorporeal, incapable of violation but by a civil | 
injury, and only to be vindicated by the fame remedy, „an action upon th: 
caſe, or a bill in equity. . | FI. 
There were no queſtions in Weſtminſter Hall before tre Reſtoration as to 
Crown Sonner The reaſon is very obxious: it will occur to every one that 
bears me. The Jaet 1 18, however, is ſo: there were none before the Reſto- 
ration. | | | 
Upon every patent which has been litigated ſince, the counſel for the 
patentee, whatever elſe might be thrown out, or whatever encouragement 
they might have, between the Reſtoration and Revolution, to throw out 
_ notions of power and rr e; have tortured their invention to ſtand upon 
property. 5 
„Upon Rolle's 3 TY 3 Fromm the Y bas kale, which are 
there abridged, that the Year-books having been compiled at the king's 
expence, Were the king's property, and therefore the Printing of them be- : 
longed to his patente. 
$4 Upon. Croke's Reports they contended, 7,6 that the king ad the ES 
who made the deciſions ; ergo the deciſions were his? The judges of Weſt- 
minſter Hall thought they belonged. to the autbor, that is, to the purchaſer 
from, or the executor of, the RULINGS"; but 0 far the controverly turned | 
upon property. 
In Sey mour's caſe, 1 Mod. 256, ho 1 Cadbury 8 Almanac without 
leave of the Stationer's Company, who had a patent for the ſole printing of Al- 
manacs, Pemberton reſorted to property. He argued, beſides ar guing from the 
prerogative, * that an almanac has zo certain author ; therefore the king has 
the property, and, by conſequence, may grant his property.” It was far- 
fetched ; and 1t is truly ſaid, that the conſequence did nt follow.“ For, 
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if there was no certain author, the property would vet be the IN ug's, but 
common. Pemberton was a V ery e le bey er, and fawy the ncceility of getting 
at properiy, if he could make it out. 

ce All the decrees in Chance ery and the judgements at common law upon 
almanacs are now out of the calc, and all the doctrine of prerogative rejected, 
by what was done in the cate of The Stationers Comp. any eau Partridge, 

«© Tt came on, in the year 1709, before Lord Cor. per on continuing the 
injunction. There is no report of it, I believe, in print; at leaſt J have not 
ſcen any. I bvve read the bill and anſwer. The bill puts it upon all the 
prerogative notions of power, and infiſt, that the ki ing's patentee had à ſole 
excluſive right of printing almanacs. The anſwer inſiſts, that theſe were 
extravagant illegal notions ; that they were taken up at times when the pre- 
| rogative e ran high, and when the diſpenſing power was allowed; and it in- 
ſiſts, that the queſtion ought, ſince the Revolution, to be argued upon pro- 
per principles, conſiſtent with the rights and privileges of the f abject. The 
defendants denied the aut! hority of all the cafes ſtated by the bill, as far as 


they went upon prerogative right. Lord Cowper continued the injunction. 
till hearing. I have office copies of all the orders and pleas that were cited: 

I dare {ſay I have thirty or forty of them. It appears, that theſe decrees 
were all read; and that the judgement of the Houle of Lords was read and 
gone through. Lord Harcourt afterwards heard the cauſe. IIe did not 
chooſe in a caſe about almanacs to decide upon prerogative. Ile therefore 
- made a caſe of it for the opinion of this court, lord Parker being then chief 
Juſtice. This court, ſo. far as it went, inclined againſt the right of the 

crown in almanacs ; but, to this hour, it has never been determined ; and 
the injunction granted by lord Cowper ſtill continues. 8 

I have Salkeld's manuſcript report, and have had it many years, of 
what paſſed in this court in the courſe of the argument of this caſe of The 
Company of Stationers againſt Partridge. I do not know whether it is got 

into print: I have not ſeen it in print. Mr. York had a copy of it when he 
argued the caſe of the Univer/ity of Cambridge and Baſtett. Mr. Salkeld ar- 

gued for the defendant Partridge; Sir Peter King for the plaintiffs. 
e will ſtate to you, ſo far as is material to the argument, how they put 

it, and the only grounds that they thought tenable. 

Mr. Salkeld, after poſitively and exprefily denying any prerogative in 

| the crown over the preſs, or any power to grant any excluſive privilege, 
| os Hhe 1 , —w— 
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ſays, I take the rule in all theſe caſes to be, that where the crown has 
property or right of copy the king may grant it. The crown may grant the 
ſole printing of Bibles in the Engliſh tranſlation, becauſe it was made at tl 
king's charge. The fame reaſon holds as to the Statutes, 5 and 
Common Prayer Books. 

6 Sjr Peter King, for the plaintiffs, argues thus, throwing out, at the ſame 
time, the things that I have already mentioned, though he don't ſeem to he. 
very ſerious in it: J argue, that if the crown has a right to the Common 
Prayer Book, it has a right to every part of it; and the calendar is a part gf 
the Common Prayer Book, and an almanac 1 is the lame ng with Ws. ca · 

5 lendar, &c.' 

Parker, chief juſtice, ſpeaks to nothing ſaid at the bar, but only, 
© whether the calendar is part of the Common Prayer Book.” And as to that, 
he goes back as far as the Council of Nice, and doubts whether it is, or ra- 
ther indeed thinks that it is not, part of it; he ſays, it may be an _—; but 
is no part of it. 

« Mr. Juſtice Powell ſavs, * You muſt diſtinguiſh this from the common 
calts of monopolies, by ſhewing ſome property in the crown, and bringing 
it within the caſe of the Common Prayer Book; and he rather inclined to 
think, that almanacs might be the pg 8, becauſe there 1 is a. trial . al- 
MAnacs. | 
o which lord Parker replied, N that ] he never heard of ſuch a thing as: 
a trial by almanac.” = 
They leave it upon this. It ſtood: « over for another argument; to: fee if 

they could make it like the caſe of the Common Prayer Book. I don't know 
what happened afterwards ; but there never was any judgement, and, though 
E have made ſtrict enge, I don't find that there was ever * nien 

given. 

I heard lord Hardwicke ſay what Mr. Juſtice Willes has ad as to 
theſe arguments from Property 1 in ſupport of the king 8. right 3 in- 
ferring an author's. 
The caſe of Baſkett and the Vniverſity of bn was then FIR Wa 
in this court, when lord Hardwicke made uſe of that expreſſion or Argument. | 
It has fince been determined. We had no idea of any prerogative in the 
crown. oyer the preſs, or of any power to refirain it. . by excluſive privileges, or: 
of. 


237 
»f any power to control the ſubject- matter on which a man might write, or 
the manner in which he might treat it. We 
the king's right of original publication. 


Acts of parhament are the works of the I-gi/ature ; and the publication 
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of them has always belonged to the king, as the executive part, and as the 


head and ſovereign. 

The art of printing has only varied the mode; and though printing be 
within legal memory, we —. — the «ſage ſince the invention of printing 
very material. 

Whoever looks into Mr. Yorke's argument, upon which the opinion of 
the court in that caſe in a great meaſure went; I do not ſay throughout, but 

in a great meaſure ; will lee the great pains he takes to ſhew the original pro- 
perty in the crown. 


Though the king may grant a concurrent right; for, in that caſe, the 
grant was of a concurrent right, and he might grant it to ten thouſands; 
he might grant it to every member of the Stationers Company; he might 


grant it to every bookſeller ; we had no idea, that the arſe edition of acts 
of parliament made the copy common. 


„And yet any man may tranſcribe an act of parliament or a record ; and 
any perſon may make labourious ſearches and abſtracts from records, and 


have a right to print them. 


Lord Hardwicke had before reaſoned 1 in gs ſame way, in the caſe of 


Manby and others againſt Owen and others, on 8th of April, 1755, re- 
lating to the Seffions Paper. The plaintiffs had bought the Seſſions Paper 
of my Lord Mayor, and had (I think) given him an hundred guineas for it 


and upon an affidavit © that the Lord Mayor had always appointed the prin- 

ters of that paper, and that it was uſual for the Lord Mayor to take a ſum of 
money for it, and that the defendant had pirated it; Lord Hardwicke con- 

idered the grant as property in the copy, and granted the injunction upon 


| the foot of property; and never dreamt © that the firſt edition of it made it 


common.“ This was acquieſced under; and the defendants were not ad viſed 


to proceed farther. Nothing is more manifeſt, than that the injunction pro- 
ceeded upon the infringement of the plaintiff's s property: for, as a contempt of 
the court of the Old. Bailey, the court of Chancery would not have interfered ; 
but they were of opinion © that the copy was transferred to the plaintiff, and 


That it was not made common BY the firſt publication. . 
56 1. 
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If the common law be ſo in theſe caſes, it muſt alſo be ſo in the cate or 
an auther. All the 5 * that ſubſequent editions ſhould be 67 
holds equally to an author; his ame ought not to be uſed, againſt his will. 
It is an injury, by a faulty, ignorant, and incorrect edition, to diſgrace lu, 
work, and miflead the reader. 
© The copy of the Hebrew Bible, the Greek Teſtament, or the Septuarin!, 
does not belong to the king; it is common : but the Englith Tranſlation he 
bug ht; therefore it has been concluded to be his property, 
cc If any man ſhould turn the Pſalms, or the writings of Solomon, 
or Job, into verſe, the king could not ſtop the printing or ſale of ſuch 
a work: it is the author's work. The king has no power or controul 
over the ſubject- matter; his power reſts in property « his whole right 
reſts upon the foundation of property in the copy by the common-lay, 
What ether ground can there be for the king's having a property in 
the Latin Grammar (which is one of his ancienteſt copies), than that it wa: 
originally compoled at his expence * Whatever the common law ſays of pro- 
por ly in the king's caſe, from analogy 10 the caſe of author. 1 muſt hold conclu- 
freely, in my apprehenſion, with regard to authors. 
always thought the objection from the * Act of Parliament the moſt 
plauſible, It has generally ſtruck, at Ar view. But, upon conf deration, | It 
is, I think, impoſlible to imply this Act into an abolition of the common- 
law right, if it did exiſt; or into a declaration, © that zo fuch right ever 
exi/ted. 
he bill; was brought in, upon the petition of the proprietors, to ſecure 
1 their property for ever, by penalties; the only way in which they thought it 
could be ſecured, having had no experience of any other, there being no ex- 
TY ample of an action at law tried, or any idea that a bill would lie for an in- 
junction and relief in equity.” 
- 55; Af alteration was made in the committee, to reſtrain the Perpetual into 
2 temporary ſecurity. | 
«The argument drawn from the clauſe to regulate the price· of books 


* - N „ 


»„— q — 


* 8 Anne, c. 19. 
+ Se 4. now repealed (by 12 Geo. II. c. 36. & 3.) 
| : cannot 
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cannot hold. That clauſe goes to all book: „ is perpetual, and follows the act 
of H. VIII X. 

„The words * no longer” add nothing to the ſen», which is exactly the 
{ame whether theſe words are added or not. 

The word * v2/ling” J, in the title, cannot be argved from as declaratory 
that there was No property hefere. The file is but once read; and is 10 
part of the act. In the dy, the word * ſecured” is made uſe of. 

« Had there been the leaſt intention to 14e or declare away CVcry Pretence 
of right at the common law, it would have been expreſsly enacted ; and there 
muſt have been a new preamble, totally different from that which nov 
ſtands. OS | 

«© But the legiſlature has 101 left their meaning to be found out by looſe 
conjeAures. The preamble certainly proceeds upon the ground of a 7ight of 
property having been violated; and might be argued from, as an allowance or 
confirmation of ſuch a right at the common 1.w. The remedy enacted againſt 
the violation of it being only temporary, might be argued from, as implying 
© there exiſted no right 5ut what was ſecured by the act; therefore an expreſs | 

ſaving is added, that nothing in this act contained ay extend, or be con- 
ſtrued to extend, to Prejudice, or confirm any right, & c.; * any right is mani- 
feſtly any other right than the /erm ſecured by the act. The act ſpeaks of 19 
right whatſoever, but that of au/hors, or derived from hem; no other right 
could poſſibly be prejudiced or confirmed by any expreſſion in the act. The 
worde of the ſaving are adapted to this right : © book or copy already printed, 
or hereafter to be printed; they are not applicable to prerogative copics. 
If letters patent to an author or his aſſigns could pive any right, they might 
come under the generality of the ſaying ; but ſo little was ſuch a right in the 

contemplation of the legiſlature, that there is not a word about patents in the 
whole act. Could they have given any right, it was not worth ſaving, be- 
5 cauſe it never exceeded fourteen years. 


* 25 3 8 vin. C. 15. PE 
+ Vide Sect. 1. 
+ Vide A by veſting, xc. 
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It was 1trong] y urged, © that a common-law right could not exiſt ; becauſ- 
there was no time from which it could be faid to attach or begin: whereas 
he /ia/uto-property was aſcertained by and commenced from the entry, 

© Undoubtedly, the previous entry is a condition upon which all the ſecy- 
city given by the /atute depends: and if every man was entitled to Print, 
vithout the author's conſent, before this act, nobody can be queſtioned for 
io printing Ance the act, before an entry. Nay, the offence being newly 
creates, it can only be profecuted by the remedies preſeribed, and within th, 
{mnited time of three months, 

But the court of Chancery has uniformly proceeded upon a contrary con- 
ſtruction. They conſidered the act, not as creating a new offence, but az 
giving an additional ſecurity to a proprietor grieved ; and give a relief without 
regard to any of the proviſions in the act, whether the term was or was 
not expired. No infunction can be obtained, till the court} is ſatisfied * that 
| the plaintiff has @ clear legal right And where, for the ſake of the relief, 
the Court of Chancery proceeds upon a ground of common or flatute law, 

their judgements are precedents of high authority! in all tlie courts of Weſt⸗ 
minſter-hall.“ „ 


His lordſhip adopted and referred to other obſervations madeupon 
the act by the two judges who ſpoke firſt: and then concluded thus, 


1 deſire to be underſtood, that it is upon this ſpecial verdict I give my 
opinion. Every remark which has been made, as to what is and what is not. 
found, ] conſider as material. The variation of any one of the circumſtances 
may change the merits of the queſtion : the variation of ſome, certainly would. 
Every caſe, where ſuch variation ariſes, will ſtand upon its oron particular 

ground; and will not be concluced by this judgement. 
| © Theſubject a7 large is exhauſted : and therefore have not gone into it. 
1 . T have had frequent opportunities to conſider of it. I have travelled 1n it 
EE for many years. I was counſel in moſt of the- caſes which have been cited 
. from Chancery: I have copies of all, from the Regiſter-Book. The firſt 
. caſe of Milton's Paradiſe Loſt, was upon my motion. I argued the ſecond : 
which was ſolemnly argued, by one on each fide. I argued the caſe of Mil- 
lar againſt Kincaid, in the Houſe of Lords. Many of the precedents were 
tried by my advice. The accurate and elaborate inveſtigation of the matter 
in this cauſe, and in the former caſe of Tonſon and Collins, has confirmed | 


me in what I aways. inclined to think, That the Court of Chancery did 
right, 


3 * 
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3 in giving relief Upon the foundation of "= 149 / ro? Pf pi 4 Lys = 
jondent of tne entry, the term 957 EY SST and all the Tie Bron 
nexed to the ſecurity given by the g | 
66 © Therefore my opinion is, that weten be for. the paint And it 
mult be entered as on the day of the laft argument of this cafe at the Bat.“ 
A writ of error was afterw 505 brough t: but the 5 Her. 


ror, after aſſigning errors, ſuffered him! elf to be nonproſed.. And the 


Lords Commiſſioners, after Trinity-Ter m, 1770, Kante an in. 


1 7 
junction. 
1774. 
In February, 1774, the appeal from a decree of the Court of 
Chancery for aſcertaining the right of Literary Property, wherein 
Donaldſon and Donaldion were appellants, and Becker and others 


were reſpondents, for the deciſion of the Houſe of Lords.— 


The caſe had been argued at great length, and the judges had 


given their opinions, —The motion then was to reverte a decree 
of the Court of Chancery, which had b been made in fav our of the 


perpetuity of the property. 
The principal ſpeakers were, lord Camden againſt the decree 


15 3 lord Lyttelton in ſupport of it. e Wade for obvious 


reaſons, did not ſpeak as a judge. —Upon a diviſion the decree 
was ordered to be reverſed, without colts. 


The ſpeeches of lord Mansfield, as a peer of this rea!m, on 
ſome important occaſions, have been ſelected ; and, without the 
introduction of a few of them, the author is not a little appre- 


henſive that the hiſtory of the /ega/ life of Lord Mansfield, if it 


may be ſo deſined, would be deprived of one of its chick orna- 
ments. | x 


With gratitude, and with great pleaſure, the Biographer « ac- 


knowleges his obligations to a dignified civilian, the ingenious 


— — 
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* Vide 4th Burr. p. 2303. 
11 conteme- 
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contemporary of lord Mansfield, for an authentic copy of a ſpeech 
made by his lordſhip the 3d of February, 1766, in the Houſe of 


Lords, on the ſubject of American taxation, which, having been 


reviſed and corrected by the noble ſpeaker himſelf, ſeems to have 
an additional value ſtampt upon it, if any alluſion to the Ameri. 
can ſtamp- act may be pardoned. 


«© My Lords, 
<< ] ſhall ſpeak to the queſtion ſtrictly as a matter of right; 


for, it is a a propoſition in its nature ſo perfectly diſtinct from the expediency 


of the tax, that it muſt neceſſarily be taken ſeparate, if there is any true 
logic in the world; but of the expediency or inexpediency I will ſay no- 


thing. It will be time enough to ſpeak upon that ſubject when it comes to 


be a queſtion. 

] ſhall alſo ſpeak to the diſtinctions which have Ls taken, without any 
real difference, as to the nature of the tax; and I. ſhall point out laſtly the 
neceſſity there will be of exerting the force of the ſuperior authority of g0- 
vernment, if oppoſed by the ſubordinate part of it. 

J am extremely ſorry that the queſtion has ever become neceſſary to be 


agitated, and that there ſhould be a deciſion upon it. No one in this houſe 


will live long enough to ſee an end put to the miſchief which will be the re- 
{ult of the doctrine which has been inculcated : but the arrow is ſhot, and 
the wound already given. I ſhall certainly avoid perſonal reflections: no 


one has had more caſt upon him than myſfelf; ; but I never was biaſſed by any 


conſideration of applauſe from without, in the diſcharge of my public duty; 


and, in giving my ſentiments according to what I thought law, I have relied 


upon my own conſciouſneſs. It is with great pleaſure I have heard the noble 


lord, who moved for the reſolution, expreſs himſelf in ſo manly and ſenſible 


a way, when he recommended a diſpaſſionate debate, while, at the fame 


time, he ureed the neceſſity of the houſe coming to ſuch a reſolution with 


great dignity and propricty of argument. 
e ſhall endeavour to clear away from the queſtion all that maß of diſſer- : 
tation and learning diſplayed in arguments which have been fetched from 


ſpeculative men who have written upon the ſubject of government, or from 
antient records, as being little to the purpoſe : I ſhall inſiſt that theſe re- 


cords are no proots of Our preſent conſtitution, A noble lord has taken up 
his 
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his argument from the ſettlement of the conftitution at the Revolution: ! 
ſhall take up my argument from the conſtitution as it now 15. 


4 
' 


Ne cohſti— 


tution of this country has been always in a moving ftate, either gaining or 


} 
— 


loſing ſomething : and with reſpec to the modes of taxation, when we 
beyond the reign of Edward the Firſt, or of king John, we are all in doubt 
and obſcurity. The hiſtory of thoſe times is full of uncertainties. In re- 
gard to the writs upon record, they were iſſued ſome of them according to 
law, and ſome not according to law ; and! ſuch-were thoſe con erning mip⸗ 
money, to call aflemblics to tax themſelves, or to compe! benevolences. 
Other taxes were raiſed from eſcuage, fees for knights fervice, and by other 
means ariſing out of the feudal ſyſtem. - Benevolences are contrary to law 7 
and it is well known how people reſiſted the demands of the crown in the 
caſe of ſhip- -money, and were perſecuted by the court ; and, if any fot of 
men were to meet now to lend the king money, it would be contrary to law, 
and a breach of the rights of parliament. I hall anfwer the noble lord Par: 
ticularly upon the records he has quoted.” | | 
[He then anſwered, one by one, the writs and records which had been 
quoted by lord Camden.) 

«© With reſpe& to the Marches of Wales, who were the borderers, pri- 
vileged for afliſting the king in his war againſt the Welſh in the mountains, 
their enjoying this privilege of taxihg themſelves was but of a ſhort dura- 
tion, and during the life ot Edward the Firſt, till the prince of Wales came 
to be the king; and then they were annexed to the crown, and became ſub- 
ject to taxes like the reſt of the dominions of England, and from thence 
came the cuſtom, though unneceſſary, of naming Wales and the town of 
Monmouth in all proclamations and in acts of parliament. Henry the 
Eighth was the firſt who iflued writs for it to return two members to parhia— 
ment. The crown exerciſed this right ad libitum, from whence ariſes the 
inequality of repreſentation in our conſtitution at this day. Flenry VIII. 
iſſued a writ to Calais to fend one burgeſs to parliament. One of- the coun- 
ties Palatine (I think he ſaid Durham) was taxed fifty years to ſubſidies be- 
tore it ſent members to parliament. The clergy were at no time unrepre- 
ſented in parliament. When they taxed themſelves, it was done with the 
concurrence and conſent of parliament, who permitted then to tax them- 
lelves upon their petition, the convocation fitting at the fame time with the 
parliament; they had too their repreſentatives always fitting in this houſe, 
biſhops and abbots; and in the other houſe they were at no time without a 

5 11 2 | | righ . 
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right of voting ao for the election of members, ſo that the argument 
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crown and parliament. They were modelled gradually into their preieni 

forms, reſpectively, by charters, grants, and ſtat utes ; but they were never 
nother-country, or 10 emancipated as to become /u: 

Juris, There are ſeveral ſorts of colonies in Britiſh America, the charter-co- 


8 from the n 


lonies, 3 ry governments, and the king's colonies. The firſt colo- 
mes were the charter-colonies, ſuch as the Virginia company ; and thelc 
companies, had : :mong their directors, members of the privy council and of 
both houfes of parliament; they were under the authority of the privy 


: council, and had. agents refident here reſponſible for their procecdings. 

So much w ere they conſidered as belonging” the crown and not to the 

king perſonally (for there is a great difference, though few people attend to 

it), that when the two houſes, in the time of Charles the Firſt, were going 

to pals a bill concerning the colonies, a meſſage was ſent to them by the 
VT 8 king, that they were the king's colonies, and that the bill was unneceſſary, 


for that the privy council would take order about them ; and the bill never 
had the royal aſſent. The commonwealth-parliament, as ſoon as it was ſet- 
tled, were very early jealous of the colonies ſeparating themſelves from them, 
| Og and paſſed a reſolution or act, and it is a queſtion whether it is not in force 
| now, to declare and eftabliſh the authority of England over its colonies. 

But if there was no expreſs aw, or reaſon, founded upon any neceſſary in- 
=: ” TT Os. ference 
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ference from an expreſs law, yet the uſage alone would be ſufficient to ſup- 
port that authority: for, have not the colonies ſubmitted ever fince their Hrſt 


gabliſhment to the qurifdidtior 0 Unter „ io | 
ettal iI 1 1 To ( C1] lie ti 1 of the IT? ther- Ou: \ 3 . Lil 11] queſtions 01 
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by the law of England. A very little while ago there was an anneal On 3 
rh 5 8 2 0 * t EG 
1e{tion of limitation in a deviſe of land with remainders; and., nomwirh.: 
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ſtanding the intention of the teſtator appeared very clear, yet the caſe was 
1 | 3 : | 3 i . 15 

determined contrary to it, and that the land ſhould pals according to the lay 


of England. The colonics have been obliged to recur very frequently to the 
juriſdiction here to ſettle the diſputes among their own governments; I well 
ren: Ember {ſeveral references on this head, V\ Hen the late lord Liardwicke WAs 
at Oruey- general, and fir Clement Wearg ſolicitor-gene ral. New Hampfhire 
and Connecticut were in blood about their differences; Virginia and Mary- 
land were in arms against each other. This ſhews the necefſity of one . 
rior decilive juriſdiction, to which all fubordinate juriſdiétion; May recur. 
| Nothing, ny lords, could be more fatal to the PEAce Of the colonmes at an, 
time, than the parliament giving up its authority over them, for in ſuch a 
caſe there muſt be an intire diſſolution of government. Conſidering how the 
colonies are compoſed, it is eaſy to foreſee there would be no end of feuds and 
fictions among the ſeveral ſeparate governments, when once here ſhall be no 
one government here or there of ſufficient force or authority to decide, their 
mutual differences; and, government being diſſolved, nothing remains but 
that the colonies muſt either change their conſtitution, and take ſome new 
form or government, or fall under ſome foreign power. At preſent the ſcve- 
ral forms of their conſtitution are very various, having been produced, as all: 
governments have been originally, by accident and circumſtances. The 
forms of government in every colony were adapted, from time to tune, ac- 
cord: Ng to the ſize of the colony ; and fo have been extended ag ain, 
from time to time, as the numbers of their in thabitants and their com- 
mercial connections outgrew the firſt model. In ſome colonies, at: 
Hirſt there was only a governor aſſiſted by two or three counſel ; 


then more were added, then courts of juſtice were erected, then 
alſemblies were created. Some things were done by inſtructions from 
the ſecretaries of ſtate, other things were done by order of the king 
and council, and other things by commilſions under the great ſeal, It y 

ob- 


4. 
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obſervable, that, in conſequence of theſe eſtabliſnments from time to time, 
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and of the dependency of theſe governments upon the ſupreme legiſlature : 


home, the lenity of each government in the colonies has been extreme 
towards the ſubject ; and a very great inducement it has been to people to 
come and {ſettle in them. But, if all thoſe governments wluch. are now in. 


dependent of each other ſhould become independent of the mother-country, 
| am afraid that the inhabitants of the colomes are very little aware of t 
conſequences; they would feel in that caſe very ſoon the hand of pore; 
more heavy upon then 1 in their own gov ernments than they have yet. done, 
or have ever imagined, 


„he conſtitutions of the different colonies are made up of different prin- 


ciples, and muſt remain dependent, from the neceſſity of things, and their re- 


lations upon the juriſdiction of the mother- country; or they muſt be totally 


diſmembered from it, and form a league of union among themſelves againf 
it, which could not be effected without great violences. No one ever 


thought the contrary, till the trumpet of ſedition has been blown. Accs of 
parliament have been made, not only without a doubt of their legality, bu 
with univerſal applauſe, the great object of which has been ultimately to . 
the trade of the colonies, fo as to center in the boſom of that country fron 
whence they took their original. The Navigation-A& ſhut up their inter- 
courſe with foreign countries. Their ports have been made ſubject to 


_ cuſtoms and regulations, which have cramped and diminiſhed their trade; 


and duties have been laid, affecting the very inmoſt parts of their commerce, 


and, among others, that of the poſt ; yet all theſe have been ſubmitted to 
peaceably, and no one ever thought till now of this doctrine, that the colo- 
nies are not to be taxed, regulated, or bound by parliament, A few par- 
ticular merchants were then, as now, diſpleaſed at reſtrictions which did not 


permit them to make the greateſt poſſible advantages of their commerce in 


their own private and peculiar branches; but, though theſe few merchants | 


might think themſelves loſers in articles which they had no right to gain, as 
being pre} judicial to the general and national ſyſtem, yet I muſt obſerve, that 
the colonies, upon the whole, were benefited by theſe laws, becauſe thele 
reſtrictive laws, founded upon principles of the moſt ſolid policy, flung a 


great weight of naval force into the hands of the mother- country, which was 


to protect its colonies, and without an union with which the colonies muſt 


Have been entirely weak and defenceleſs, but which became relatively great, 
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ſubordinately, and in proportion as the mother- country advanced in ſuperiority 
over the reſt of the maritime powers in Europe, to which both mutu ally con- 
tributed and of which both have reaped a benefit, equal to the natural and Juit 
relation in which they both ftand reciprocally, of dependency on one ſide, 
and protection on the other. 

00 There can be no doubt, my lords, but that hs inhabitants of the co- 
lonies are as much repreſented in parliament as the greateſt part of the peo- 
ple of England are repreſented ; among nine millions of whom there are eight. 
which have no votes in electing members of parliament. Ey ery objection 
therefore to the dependency of the colonies upon parliament, which ariſes 
to 1t upon the ground of repreſentation, goes to the whole preſent conſtitu- 
tion of Great Britain ; and I ſuppoſe it is not meant to new-model that too : 
people may form ſpeculative 1deas of perfection, and indulge their own fan- 
cies or thoſe of other men. Every man in this country has his particular 
notion of liberty ; ; but perfection never did, and never can, exit in any hu- 
man inſtitution ; to what purpole then are arguments drawn from a diſtinc— 
tion, in which there is no real difference, of a virtual and actual repreſenta— 
tion? A member of parliament, choſen for any borough, repreſents not 
only the conſtituents and inhabitants of that particular place, but he repre- 
ſents the inhabitants of every other borough in Great Britain. He repreſents 
the city of London, and all otherthe commons of this land, and the inhabi- 
tants of all the colonies and dominions of Great Britain, and 1 is, in duty and 
conſcience, bound to take care of their ne 0 

I have mentioned the cuſtoms anc th 1c poſt-tax ; it leads me to 5 LE 


another diſtinction, as falſe as the above, the diſtinction of internal and ec 
ternal taxes. The noble lord, who quoted | o much law, and denied upon 
thoſe grounds the rigit of the parliament of Great Britain to lay internal 
taxes upon the colonies, allowed at the ſame time that reſtrict ions upon 


trade, and duties upon the ports, were legal. But I cannot fee a real dif- 
erence in this diſtinction; for, I hold it to be true, that. a tax laid in any 
piace 1s like a pebble falling into, and making a TIC in, a lake, till one 
circle produces and gives motion to another, and the whole circumference is 

gitated from the center; for, nothing can be more clear than that a tax of 


ten or twenty fer cent. laid upon tobacco, either in the Ports of Virginia or 


london, is a duty laid upon the inland plantations of VI irginia, a hundred 
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I do not deny but that a tax may be laid injudicioufly and injuriouſt | 
and that people in ſuch a caſe may have a right to complain; but the na 
of the tax is not now the queſtion ; whenever it comes to be one, I am 


lenity. I would have no blood drawn. There is, I am fatisfied, no oc. 
ſion for any to be drawn. A little time and experience of the inconvenic:c: 
and mileries of anarchy may bring people to their ſenſes. | 

„ With reſpect to what has been ſaid or written upon this ſubject, I dig 
from the noble lord, who ſpoke of Mr. Otys and his book with content 
though he maintained the ſame doctrine in ſome points, although in ot!- 
he carried it farther than Otys himſelf; who allows every where the ſupr.. 
macy of the crown over the colonies. No man on ſuch a fubject is c. 
temptible. Otys is a man of conſequence among the people there. Ihe 
have choſen him for one of their deputies at the congreſs and general n 


ing from the reſpective governments. It was ſaid, the man is mad. Wh: 


then? One madman often makes many. Maſſaniello was mad. Noba 


doubts it; yet, for all that, he overturned the government of Naples. Mad- 


neſs is catching in all popular a afſemblies, and upon all popular matters 
The book 1s full of wildneſs. I never read it till a few days ago, for! 
ſeldom look into ſuch things; I never was actually acquainted with the 
contents of the Stamp-Act, till I ſent for it on purpoſe to read it before the 


debate was expected. With reſpect to authorities in another houſe, I know 


nothing of them. I believe that I have not been in that houſe more than 


once ſince I had the honor to be called up to this; and, if I did not know 
any thing that pailed in the other houſe, I could not and would not mention 
1t as an authority here. I ought not to mention any ſuch authority ; 1 ſhould 
think it beneath my own and your lordſhips' dignity to ſpeak of it. 


*. am far from bearing any Iwill to the Americans; they are 4 very 


good people, and I have long known them; I began life with them, and 
_ owe much to them, having been much concerned in the plantation- cauſes 
before the privy council, and fo I became a good deal acquainted with 

American affairs and people. I dare ſay, their heat will ſoon be over, when 
they come to feel a little the conſequences of their oppoſition to the legiſla- 


ture. Anarchy always cures itſelf ; but the fermentation will continue fo 
much the longer, while hot-headed men there find that there are perſons of 
«eight and character to ſupport and juſtify them here. 


Indeed 
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« Tndeed, 1f the diſturbances ſhould continue for a great length of time; 
force muſt be the conſequence, an application adequate to the milclicf, and 
ariſing out of the neceſſity of the caſe ; for, force is only tlie difference be- 
tween a ſuperior and ſubordinate juriſdiction. In the former, the wits 
force of the legiſlature reſides collectively, and when it ceaſes to reſide the 
whole connection is diſſolved. It will, indeed, be to very little purpoſe 


that we fit here enacting laws, and making reſolutions, if the inferior will 
not obey them, or if we neither can nor dare enforce them; for ten, and 
then, I ſay, of neceſſity the matter comes to the {word. If the offopring are 
grown too big and too reſolute to obey the parent, you muſt try which is the 

Hrongeſt, and exert all the powers of the mother- -country to decide the 
content, 

“ am ſatisfied, notwithſtanding, that time and a wile and ſteady con 
duct may prevent thoſe extremities which would be fatal to both. I remen- 
ber well when it was the violent humour of the times to decry ſtanding 
armies and garriſons, as dangerous and incompatible with the liberty of the 

ſubject. Nothing would do but a regular militia, The militia are embo- 
died; they march, and, no ſooner was the militia- law thus put into execu- 
tion, but it was then ſaid to be an intolerable burthen upon the ſubject, and 
that it would fall, ſooner or later, into the hands of the crown. That was 
the language, and many counties petitioned againſt it. This may be the caſe 
with the colonies. In many places they begin area dy to feel the effects of their 
reſiſtance to government. Intereſt very ſoon divides mercantile people ; and, 
although there may be fome mad, enthuſiaſtic, or ill-defigning people in the 
colonies, yet I am convinced that the greateſt bulk, who have under- 
ſtanding and property, are til] well- affected to the mother-country. You 
have, my lords, many friends ſtill in the colonies; and take care that. you 
do not, by abdicating your 0701 eg, defert them and yourſelves, and 

loſe them for ever. 

„In all Popular tumults the worſt men bear the N at firſt. Moderate 
and good men are often ſilent for fear or modeſty ; ; who, in due time, may 
declare themſelves. 'Thoſe who have any property to loſe are ſufficiently 
alarmed already at the progreſs of theſe public violences and violations, to 
which every man's dwelling, perſon, and property, are hourly expoſed, 


Numbers of ſuch valuable men and good ſubjects are ready and willing to 
K K „ declare 
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does not fling away its own authority. 


and, when you ſhall have eſtabliſhed your authority, it will then be a time 
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declare themſelves for the ſupport of government in due time, if government 


My lords, the parliament of Great Britain has its rights over the colo- 
nies ; but it may abdicate its rights. 

There was a thing which I forgot to mention; I mean, the manuſcript 
quoted by the noble lord. He tells you, that it is there ſaid, that, if 
the act concerning Ireland had pafſed, the parliament might have ab- 
dicated its rights as to Ireland. In the firſt place, I heartily with, my lords, 


that Ireland had not been named at a time when that country is of a temper 
and in a ſituation ſo difficult to be governed; and when we have already here 
ſo much weight upon our hands, encumbered with the extenfiveneſs, variety, 


and importance, of ſo many objects in a vaſt and too buſy empire; and the 
national ſyſtem ſhattered and exhauſted by a long, bloody, and expenſive 
war, but more ſo by our diviſions at home, and a fluctuation of councils, 


I wiſh Ireland therefore never had been named. 


Il pay as much reſpect as any man to the memory of lord chief juſtice Hale; 
but I did not know that he had ever written upon the ſubject; and I differ very 
much from thinking with the noble lord, that this manuſcript ought to be 
publiſhed ; ſo far am I from it, that I wiſh the manuſcript had never been 
named ; for, Ireland is too tender a ſubject to be touched. The caſe of Ire- 
land is as different as poſſible from that of our colonies. Ireland was a con- 
quered country; it had its pafa conventa, and its regalia. But to what pur- 
poſe is it to mention the manuſcript? It is but the opinion of one man. 
When it was written, or for what particular object it was written, does not 
appear. It might poſſibly be only a work of youth, or an exerciſe of the 


underſtanding, in ſounding and trying a queſtion problematically. All peo- 


ple, when they firſt enter profeſſions, make their collections pretty early in 
life; and the manuſcript may be of that ſort. However, be it what it may, 


the opinion is but problematical; for, the act to which the writer refers never 
paſſed, and lord Hale only ſaid, that, if it had palled, the phe might 
have abdicated their right. 


But, my lords, I ſhall make this application of it. You may abdicate 
your right over the colonies. Take care, my lords, how y ou do ſo; for, ſuch an 
act will be irrevocable. Proceed then, my lords, with ſpirit and firmnels ; 
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to ſhew your lenity. The Americans, as I ſaid before, are a very good peo- 
ple, and I with them exceeding well; but they are heated and inflamed. 
The noble lord who ſpoke before concluded with a prayer; I cannot end 
better than by ſaying to it, amen; and in the words of Maurice Prince 
of Orange concerning the Hollanders, ** God bleſs this induſtrious, frugal. 
and well-meaning, but caſily deluded people.” 


Lord Camden roſe, and replied to the followin g effeck: 


That the noble lord was much miſtaken concerning the manuſcript; that 
he would readily ſhew it to him; and, for the preſent, he did affure him and 
che reſt of their lordſhips, that it was a work, not of youth, but written by 
lord Hale in the height and vigour of his underſtanding, with great delibe- 
ration and ſelf-conviction of the truth of what he advanced.” 


1767. 


In 1767, the cauſe between the city of London and the Di;Jen- 
ters was brought to a concluſion in the Houle of Lords. 
The learned Dr. Philip Furneaux, in his Preface to the ſecond 
Edition of Letters to the honorable Mr. Juſtice Blackſtone, con- 
cerning his expoſition of the act of toleration, makes his grateful 


acknowledgements to lord Mansfield in the following ſentences : 


— 1 think myſelf therefore ſingularly happy in the opportunity of publith- 
ing an authentic copy of the celebrated ſpeech of lord Mansfield in the 


| Houſe of Lords in the Sheriffs caſe; a ſpeech which in point of arrange- 


ment, weight of argument, perſpicuity, and energy, both of expreſſion and 
ſentiment, hath ſeldom, I believe, been equalled on any. occaſion, unleſs by 
the noble lord himſelf. 


And 1 here make my moſt humble and grateful acknowledgements to 


that truly great man, for the peculiar honor he hath done me, in permitting 
me to convey to the world a copy of that admirable model of juridical and 


ſenatorial eloquence. 
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© I mentioned in the former edition of my letters having in my poſſeſſion a 
copy, which by many very competeat judges, who were preſent when the ſpeech 
was delivered, and ſome of them members of the ſupreme court by which 
the cauſe was determined, was thought to be not inaccurate ; an imperfect 
tranſcript of which having, entirely without my knowledge, appeared in an 
evening-paper, I was deſirous, if I could obtain his lordſhip's permiſſion, to 
favour the world with a more faithful copy. I accordingly waited on his 


lordſhip, and had my requeſt in the moſt condeſcending manner granted, 


Indeed his lordſhip, when he delivered that incomparable ſpeech, had no 


notes, and had afterwards taken no ee but, having read the 


copy, he declared his approbation « of it.“ 


After this detail, it is preſumed that the reader will not be 


Z diſpleaſed to find the ſpeech ſubjoined of lord Mansfeld in the 


Houle of Lords, in the caſe of the Chamberlain of London againſt 


Allen Evans, Efq. 


Ny Lords, 
„ As I made the motion for taking the opinion of the 


learned judges, and propoſed the queſtion your lordſhips have been pleaſed 


to put to them; it may be expected that I ſhould make ſome farther mo- 


tion, in conſequence of the opinions they have delivered. 


In moving for the opinion of the judges, I had two views. The firſt was, 
that the houſe might have the benefit of their aſſiſtance, in forming a right 


judgement in this cauſe now before us, upon this writ of error. The next 


was, that, the queſtion being fuliy diſcuſſed, the grounds of our judgement, 
together with their exceptions, limitations, and reſtrictions, might be 


clearly and certainly known, as a rule to be followed hereafter in all future 


caſes of the hike nature ; and this determined: me as to the manner of word- 


wg the queſtion, © how far the defendant might, in the preſent caſe, be al- 2 
| lowed to plead his diſability in bar of the action bronght againſt him?“ 


The queſtion, thus worded, ſhews the point upon which your lordſhips 
thought this cauſe turned; and the anſwer neceſſarily fixes a criterion, under 
what circumſtances, and by what perſons, ſuch a diſability may be pleaded 
as an exemption from the penalty inflicted by this bye- law, upon thoſe who 


decline taking upon them the office of ſheriff. 


In every view in which I have been able to conſider this matter, I think 
this «cen cannot be ff \zpported. 


TS 
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« Tf they rely on the Corporation- act, by the literal and expreſs proviſion 
of that act no perſon can be elected, who hath not within a year taken the 
ſacrament in the Church of England: The defendant hath not taken the ſa— 
crament within a year; he is not therefore elected. Here they fail. 

If they ground it on the general defign of the legiſlature in paſſing the 
Corporation-act ; the defign was, to exclude Diſſenters from office, and dit 
able them from ſerving. For in thoſe times, when a ſpirit of Intolerance 
prevailed, and ſevere meaſures were purſued, the Diflenters were reputed and 
treated as perſons ill- affected and dangerous to the government: The defend- 
ant therefore, a Diflenter, and in the eye of this law a perſon dangerous and 
111-aftected, is excluded from office, and diſabled from ſerving. Here they 
fall. 5 

« If they ground che action on their own bye-law ; ſince that bye-law 
was profeſſedly made to procure fit and able perſons to ſerve the office, 
and the defendant is not fic and able, being expretily diſabled dy fratute 
law ; here too they fail. 

If they ground it on his diſability, being owing to a neglect of taking 
the Sacrament at church, when he ought to have done it, the Tolcration— 

act having freed the Diſlenters from all obligation to take the Sacrament at 
church ; the defendant 1s guilty of no nende, no criminal neglect; here 

therefore they fail. 
_ & Theſe points, my lords, will appear clear and chin 
The Corporation- act, pleaded by the defendant as rendering him in- 
eligible to this office, and incapable of taking it upon him, was moſt cer- 
tainly intended by the legiſlature to prohibit the perſons therein deſcribed 
being elected to any corporation- offices, and to diſable them from taking 
ſuch offices upon them. The act had two parts: firit, it appointed a com- 
miſſion for turning out all that were at that time in office, who would not 
comply with what was required as the condition of their continuance therein, 
and even gave a power to turn them out though they ſhould comply; and 
then it farther enacted, that, from the termination of that commullion, no 
perſon hereafter, who had not taken the ſacrament according to the rites of 
the Church of England within one year preceding the time of ſuch election, 
ſhould be placed, choſen, or clected, into any office of, or belonging to, 
the government of any corporation; and this was done, as it was expreſily 
declared in the Preamble to the act, in order to perpetuate the ſucceſſion mz 
: pO” 


church and fate. 
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corporations in the hands of perſons well-altected to tho government in 


*© It was not their deſign, as hath been ſaid, to bring ſuch perſons into 
corporations by inducing them to take the Sacrament in the Church of En— 


gland;' the legiſlature did not mean to tempt perſons who were 1ll-affeReq 


to the government occaſtonally to conform. It was not, I ſay, their deſign 
to bring them in; they could not truſt them, leſt they ſhould uſe the power 
of their offices to diſtreſs and annoy the ſtate, And the reaſon is alleged in 
the act itſelf; it was becauſe there were ** evil ſpirits” amongſt them; and 
they were afraid of evil ſpirits, and determined to keep them out; and 
therefore they put it out of the power of electors to chooſe ſuch perſons, 


and out of their power to ſerve; and accordingly preſcribed a mark or 


character, laid down a deſcription whereby they ſhould be known and dil. 


tinguiſhed by their conduct previous to ſuch election. Inſtead of appointing 


a condition of their ſerving the office, reſulting from their future conduct. 
or ſome conſequent action to be performed by them; they declared ſuch 


perſons incapable of being choſen as had not taken the Sacrament in the 
church within a year before ſuch election; and, without this mark of their 


affection to the church, they could not be in office, and there could be no 


election but, as the law then ſtood, no man could have pleaded this diſabi- 


lity, reſulting from the Corporation-act, in bar of ſuch an action as is now 
brought againſt the defendant ; becauſe this diſability was- owing to what 
was then in the eye of the law a crime ; every man being required by the 
canon-law, received and confirmed by the ſtatute-law, to take the ſacra- 
ment in the church at leaſt once a year. The law would not permit a man 


to ſay, that he had not taken the ſacrament in the Church of England, 


and he could not be allowed. to plead it in bar of any action brought 


againſt him. 


But the caſe is quite altered ſince the act of Toleration. It is now no 


crime for a man, who is within the deſcription of that act, to ſay he 1s a 


Diſſenter; nor is it any crime for him not to take the ſacrament according 


to the rites of the Church of England ; nay the « crime is, if he does it con- 


trary to the dictates of his conſcience. 
If it is a crime not to take the ſacrament at church, it mak be a crime 


by ſome law, which muſt be either common or ſtatute law, the canon-Jaw 


enforcing 1t depending wholly upon the ſtatute-law, Now the ——— 
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15 repealed as to perſons capable of pleading that they are ſo and ſo qua- 
lified ; and therefore the canon-law is repeated with regard to thoſe perſons. 
If it is a crime by common law, it muſt be fo either bs uſage or principle. 

„There is no uſage or cuſtom, independent of poſitive law, which 
makes nonconformity a crime. 

„The eternal principles of natural religion are part of the common law 
The eſſential principles of revealed religion are part of the common law : 0 
that any perſon reviling, ſubverting, or ridiculing them, may be proſecuted 
at common law. But it cannot be ſhewn, from the principles of natural or 
revealed religion, that, independent of politive law, temporal puniſhment: 


ovoht to be inflicted for mere opinions with reſpect to particular modes of 


worihip. 
„ Perſecution for a fincere, though erroneous, conſcience, is not to be de- 
duced from reaſon or the fitneſs of things 3 it can ny ſtand upon poſitive 


| law. 


„It hath been ſaid, that * the Toleration- act only amounts to an ex- 
emption of the Proteſtant Diſſenters from the penalties of certain laws 
therein particularly mentioned, and to nothing more; that, if it had been 
intended to bear, and to have any operation upon the Corporation- act, the 
Corporation- act ought to have been mentioned therein; and there ought to 
have been ſome enaQting clauſe, exempting Diſſenters from proſecution in 


conſequence of this act, and enabling them to plead their not having re- 
| ceived the ſacrament according to the rites of the Church of England in bar 


of ſuch action.“ But this is much too limited and narrow a conception of 
the Toleration- act, which amounts conſequentially to a great deal more than 
this; and it hath conſequentially an inference and operation upon the Cor- 


Poration- act in particular. The Toleration- act renders that, which was illegal 


before, now legal; ; the Diſſenters way of worthip is permitted and allowed 
by this act; it is not only exempted from puniſhment, but rendered inno- 


cent and lawful; it is eſtabliſned; it is put under the protection, and is not 


merely under the connivance, of the law. In caſe thoſe who are appointed 
by law to regiſter diſſenting g places of worſhip refuſe on any pretence to do 
it, we muſt, upon application, ſend a Mandamus to compel them. 

Nov there cannot be plainer poſition, than that the law protects nothing 


in that very reſpect in which it is in the eye of the law at the ſame time 
a crime. Diſſenters, within the deſcription of the Toleration-act, arc re- 


ſtored to a legal conſideration and CAPRETHY 5 and a hundred conſequences 
will 
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ſuch a diſability as doth not leave him liable to any action, or to any penalty 
_ - whatſoever, . f 


not fit and able, and that if he hath a reaſonable excuſe, he may plead it in 
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wil! from thence follow which are not mentioned in the act. For inſtance, 
previous to the Foleration- act, it was unlawful to deviſe any legacy for tie 
ſupport of diſſenting congregations, or for the benefit of diſſenting miniſ- 
ters; for, the law knew no ſuch aſſemblies, and no ſuch perſons; and ſuck 3 
deviſe was abſolutely void, being left to what the law called ſuperſtitious Pur. 
poſes. But will it be ſaid in any court in England, that ſuch a deviſe js ng: 
a good and valid one now ? And yet there 1s nothing ſaid of this in the 
Voleration-at. By this act the Diffenters are freed not only from the pain. 
and penalties of the laws therein particularly ſpecified, but from all eccleſiaſ. 
tical cenſures, and from all penalty and puniſhment whatſoever, on account 
of their nonconformity ; which is allowed and protected by this act, and i; 
therefore in the eye of the law no longer a crime. Now, if the defendant may 
ſay he is a diſſenter, if the law doth not ſtop his mouth, if he may declare 
that he hath not taken the ſacrament according to the rites of the church of 
England, without being conſidered as criminal; if, I ſay, his month is not 
ſtopped by the law; he may then plead his not having taken the ſacrament 
according to the rites of the church of England, in bar of this action. It i; 


„„It is indeed ſaid to be © a maxim in law, that a man ſhail not be allowed 
to diſable himſelf.” But, when this maxim is applied to the preſent caſe, it is 
laid down in too large a ſenſe ; when it is extended to comprehend a legal 
diſability, it is taken in too great a latitude. What! ſhall not a man be 

allowed to plead, that he is not fit and able? Theſe words are inſerted if 
the bye-law, as the ground of making it; and in the Plaintiff's declaration, as 
the ground of his action againſt the defendant : it is alleged, that the de- 
fendant was fit and able, and that he refuſed to ſerve, not having a reaſon- 
able excuſe. It is certain, and it is hereby in effect admitted, that if he is | 


bar of this action. Surely he might plead, that he was not worth . 15, ooo. 
provided that was really the caſe, as a circumſtance that would render him 
not fit and able. And if the law allows him to ſay, that he hath not taken 
the ſacrament according to the rites of the church of England, being within 
the deſcription of the Toleration- act, he may plead that likewiſe to ſhew 
that he is not fit and able: It is a reaſonable, it is a lawful excuſe. 
„My Lords, the meaning of this maxim, That a man ſha!l not diſable 
himſelf,' is ſolely this, That a man ſhall not difable himſelf by bis own 15 
7 es ful 
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an crime: and ſuch a diſability the law will not allow him to plead. If a 
man contracts to ſell an eſtate to any perſon upon certain terms at ſuch a 
time, and in the mean time he ſells it to another, he ſhall not be allowed to 
ſay, Sir, T cannot fulfil my contract; it is out of my power; 1 have ſold my 
eſtate to another.” Such a plea would be no bar to an action, becauſe the ac 
of his ſelling 1t to another is the very breach of contract. So likewiſe a man 
cho hath promiſed marriage to one lady, and afterwards marries another, can- 
not plead 1 in bar of a proſecution from the firſt lady that he is alre. ady mar- 
ried; becauſe his marrying the ſecond lady 1s the very breach of promiſe 19 
the firſt. A man ſhall not be allowed to plead that he was drunk, in bar of 
1 "criminal proſecution, though perhaps he was at the time as incapable of the 
exerciſe of reaſon as if he had been inſane, becauſe his drunkenneſs was it- 
ſelf a crime: he ſhall not be allowed to excuſe one crime by another. The 
Roman ſoldier, who cut off his thumbs, was not ſuffered to plead his dil- 
ability for the ſervice, to procure his difmiſſion with impunity : becauſe his 
incapacity was deſignedly brought on him by his own wilful fault, And I am 
glad to obſerve ſo good an agreement among the judges upon this point, Who 
have ſtated it with great preciſion and clearneſs. . 

„When it was {aid therefore that a man cannot plead his crime, in ex- 
cuſe for not doing what he is by law required to do,“ it only amounts to this, 
that he cannot plead in excuſe what, when pleaded, is no excuſe : but there 
15 not in this the ſhadow of an objection to his pleading what is an excuſe, 
pleading a legal diſqualification. If he is nominated to be a juſtice of the 
peace, he may ſay, I cannot be a juſtice of the peace, for I have not an 
hundred pounds a-year. In like manner a diſſenter may plead, I have not 
qualified, and I cannot qualify, and am not obiiged to qualify; and you 
iave no right to fine me for not ſerving. 

** It hath been ſaid, that © the King hath a right to the ſervice of all hi 
lubjects. And this aſſertion 18 very true, provided it be properly qualified, 
For lurely, againſt the operation of this general right in particular caſes, a 
man may plead a natural or civil diſability, May not a man plead, that he 

Was upon the high ſeas? May not idiocy or lunacy be pleaded ? which 
ue natural diſabilities : or a judgement of a court of law ? and much more a 
udgement of Parliament! ? which are civil diſabilities. 
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It hath been faid to bea maxim that no man can plead, his being a 
lunatic, to avoid a deed executed, or excuſe an act done, at that tiwe; 
becauſe,” it is ſaid, * if he was a lunatic he could not remember any 4 kion 
he did during the period of his inſanity ;* and this was doctrine formerly laid 
down by ſome judges : but I am glad to find, that of late it hath been gene- 
rally exploded ; for, the reaſon aſſigned for it is, in my opinion, wholly in- 


ſufficient to ſupport it ; becaule, though he could not remember what paſſed 


during his inſanity, yet he might juſtly ſay, if he ever executed ſuch a deed, 
or did ſuch an action, it muſt have been during his confinement or lunacy x 
for he did not do it either before or fince that time. 
© As to the caſe in which a man's plea of inſanity was actually ſet aſide, 

it was nothing more than this: it was when they pleaded ore tenus; the man 
pleaded, that he were at the time out of his ſenſes. It was replied, How do 
you know that you was out of your ſenſes? No man that is fo knows him- 
ſelf to be ſo. And accordingly his plea was upon this quibble ſet aſide ; not 


| becauſe it was a valid one, if he was out of his ſenſes ; but becauſe they con- 


cluded he was not out of his ſenſes. If he had alleged, that he was at that 
time confined, being apprehended to be out of his ſenſes; no advantage 
could have been taken of his manner of expreſſing himſelf; and his plea muſt 
have been allowed to be good. 

& As to Larwood's caſe, he was not allowed the benefit of the T 6 
act, becauſe he did not plead it. If he had inſiſted on his right to the bene- 
fit of it in his plea, the judgement muſt have been different. 

His inſerting it in his replication was not allowed, not becauſe it was not 
an allegation that would have excuſed him, if it had been originally taken no- 
tice of in his plea, but becauſe its being only mentioned afterwards was a de- 
parture from his plea. 


In the caſe of the mayor of Guilford, thie Tolcration-att was pleaded, | 


the plea was allowed good, the Siahillty being eſteemed a lau ful one; and 


the judgement was right. 8 
*© And here the defendant hath ikewiſc inſiſted on his che to the benefit 

of the Toleration-a in his plea; he faith he is Bona fide a diſſenter, within 

the deſcription of the Toleration- act; that he hath taken.the oaths, and ſub- 


loribed the declaration, required by that act, to ſhew that he is not a Popiſh 


recuſant; that he hath never received the ſacrament according to the rights 
of the Church of England, and that he cannot in conſcience do it; and that 
* 1 ſor 
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for more than fifty years paſt he hath not been preſent at church at the cele— 
bration of the eſtabliſhed worſhip, but hath conſtantly received the facramen; 
and attended Divine Service among the Proteſtant Diſſenters; and theſe 
facts are not denied by the plaintiff, though they might eaſily have heen tra. 
verſed ; and it was incumbent upon them to have done it, if they had no! 
| known they ſhould certainly fail in it. There can be no doubt therefore 
that the defendant is a Diſſenter, an honeſt conſcientious Diſſenter; and 
no conſcientious Diſſenter can take the ſacrament at church: the defendant 
faith he cannot do it, and he 1s not obliged to do it. And as this is the 
caſe, as the law allows him to ſay this, as it hath not ſtopped his mouth; 
the plea which he makes is a lawful plea, his difability being through no 
crime or fault of his own; I fay, he is diſabled by act of parliament, with- 
out the concurrence or intervention of any fault or crime of his own ; and 
therefore he may plead this diſability in bar of the preſent action. 
The caſe of Atheiſts and Intidels' is out of the preſent queſtion ; and 
they come not within the deſcription of the Toleration-a&t. And this is the 
ſole point to be enquired into, in all caſes of the like nature with that of the 
| defendant, who here pleads the Toleration- act; is the man bond fide a Dif- 
ſenter within the deſcription of that act? If not, he cannot plead his diſabi- 
lity in conſequence of his not having taken the ſacrament in the Church of 
England; if he is, he may lawfully and with effect plead it in bar of ſuch 
an action; and the queſtion, on which this diſtinction is grounded, mult be 
tried by a jury. 5 . „ Os 
Ilt hath been ſaid, that, this being a matter between God and a man's 
own conſcience, it cannot come under the cognizance of a jury; but cer- 
tainly it may; and, though God alone is the abſolute judge of a man's reli- 
gious profeſſion, and of his conſcience, yet there are ſome marks even of 
- fincerity ; among which there is none more certain than conſiſtency. 
Surely a man's ſincerity may be judged of by overt-acts ; it is a juſt and ex- 
cellent maxim, which will hold good in this as in all other caſes, © by their 
fruits ye ſhall know them.” Do they, I do not ſay go to meeting now and. 
then, but do they frequent the meeting-houſe ? Do they join generally and 
ſtatedly in Divine Worſhip with Diſſenting Congregations ? Whether they 
do, or not, may be aſcertained by their neighbours, and by thoſe who fre- 
quent the fame places of worſhip. In caſe a man hath occaſionally con- 
formed for the fake of places of truſt and profit; in that caſe, I imagine, 4 
jury would not heſitate in their verdict. If a man then alleges he is a Diſ- 
. Lbs: -*-Teater, 


* 
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ſenter, and claims the protection and the advantages of tlie Tolcration-act, 
a jury may juſtly find that he is not a Diſſenter within the deſcription of the 
Tolcration-a&, fo far as to render his diſability a lawful one, If he takes the 
{acrament for his intereſt, the jury may fairly conclude that this ſcruple of 
conſcience is a falſe pretence when ſet up to avoid a burthen. 

«The defendant in the preſent caſe pleads, that he is a Diſſenter within 
the deſcription of the Toleration- act; that he hath not taken the ſacramene 
in the Church of England within one year preceding the time of his fup- 
poſed election, nor ever in his whole life; and that he cannot in conſcience? 
do it. | 5 

„ Conſcience is not controulable by human laws, nor amenable to human 
tribunals. Perſecution, or attempts to force conſcience, will never produce 
conviction, and are only calculated to make hypocrites or martyrs. 

My lords, there never was a fingle inftance, from the Saxon times down 


to our own, in which a man was ever puniſhed for erroneous opinions con— 
cerning rites or modes of worſhip, but upon ſome poſitive law. The com- 
mon law of England, which is only common reaſon or uſage, knows of no 
proſeention for mere opinions: for Atheiſm, Blaſphemy, and reviling the 
Chriſtian religion, there have been inſtances of perſons proſecuted and pu- 
nithed upon the common law; but bare noaconformity | is no fin by the 
COMMON law ; and all poſitiv e laws inflicting any pains or penalties for non- 
confirmity to the eſtabliſhed rites and modes, are repealed by the act of 
Toleration; and Diſſenters are thereby exempted from all ecclefiaſtical cen- 
us „„ 
„What bloodſhed and confuſion have been occaſioned; from the reign of 
Henry the Fourth, when the firſt penal ſtatutes were enacted, down to the 
| Revolution in this kingdom, by laws made to force conſcience. Thiere is 
nothing certainly more unreaſonable, more inconſiſtent with the rights of 
human nature, more contrary to the ſpirit and precepts of the Chriſtian reli- 
gion, more iniquitous and unjuſt, more impolitic, than perſecution. It is 
:gainſt Natural Religion, Revealed Religion, and ſound Policy. . 
gad experience, and a large mind, taught that great man, the Preſident De 
Thou, this doctrine. Let any man read the many admirable things which, 
though a Papiſt, he hath dared to advance upon the ſubject, in the dedication 
of his Hiſtory to Harry the Fourth of France (which I never read without rap- 
ture) ; and he will be fully convinced, not only how crwel, but how im- 
politic, it is to proſecute for religious opinions. Tam forr y that of late his 
8 5 0 country- 
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countrymen have begun to open their eyes, ſee their error, and adopt his 
ſentiments. I ſhould not have broken ny lieart (I hope 1 may ay Sem without 
breach of Chriſtian charity) if France had continued to cheriſh the Jeſuits, 
and to perſecute the Huguenots, 

There was no occaſion to revoke the edict of Nantz : the Jeſuits needed 
only to have adviſed a plan ſimilar to what is contended for in tlie preſont 
caſe; make a law to render them incapable of office; make another to bu- 
niſth them for not ſerving. I they accept, pun! iſh them (for, it is admitted 
on all hands, that the defendant, in the cauſe before YOUr Jordihin: is pro- 
{ecutable for taking the office upon him). It they accept, puniſh. them; it 
they refuſe, puniſh them; if they lay yes, punith them; if they fry No, 
puniſh them. My lords, this is a moſt exquiſite dilemma, from -which 
there is no eſcaping ; it is a trap a man cannot ger cut of; it is as bad perſe- 
cution as that of Frocruſtes ; if they are too ſhort, frretch them: if they 
are too long, lop them. Small would have been their confolation to have 
been gravely told, the edict of Nantz is kept inviolable; you have the full 
benefit of that act of Toleration, you may take the ſacrament in vour own 
way with impunity ; you are not compelled to go to maſs. Was this cate 
bur told in the City of London, as of a procecding | in Fr ance, how would 
they exclaim againft the Jeſuitical gas 2 And yet in truth it comes 
from themſelves ; the [etuits never thought . « kit. When they me: ant to 
perſecute by their act of Toicration, tlie edict 5 Nantz was repealed. 

„This bye-law, by which the Diſſenters are to be reauced to this 
wretched dilemma, 1s a bye-law of the city, a local corporation, contrary. 
to an act of parliament, which 1 is the law of the land; a modern bye-law, 
of very modern date, made long hnce the Corporation-act, long ſince the 
toleration-a&, in the face of tliem; for they knew theſe laws were in being. 
It was made in ſome year in the reign of the late king, [ forget which ; but 
it was made about the time of building the manſi on-houſe. Now, if it could 
be ſuppoſed the city have a power of making ſuch a bye- law it would 
entirely ſubvert the Teleration-act, the deſign of which was to. CXempt the 
Diflenters from all penalties; for by ſuch a bye-law they have 1t in their 
power to make every Diflenter pay a fine of fix hund red pounds, or any 
lum they pleaſe ; for it amounts to chat. 

Ihe profeſſed deſign of making this bye-law was to get fit and able per- 
yy to ſerve the office; and the plaintiff ſets forth in his declaration, that, if 

z Diflenters are excluded, they ſhall want fit and able perſons to ſerve the 

fle; 
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office; but, were I to deliver my own ſuſpicion, it would be, that they did 
not ſo much wiſh for their ſervices as for their fines. Diſſenters have beer 
appointed to this office, one who was blind, another who was bed-ridden , 
not, I ſuppoſe, on account of their being fit and able to ſerve the office, 
No; they were diſabled both by nature and by law. 

«© We had a caſe lately in the courts below of a perſon choſen mayor of a 
corporation while he was beyond the ſeas with his majeſty's troopsSin Ame. 
rica, and they knew him to be fo. Did they want him to ſerve the office? 
No; it was impoſhible. But they had a mind to continue the former mayor 
a year longer, and to have a pretence for ſetting aſide him who Was now 
choſen, on all future occaſions, as having been elected before. 

e In the cauſe before your lordſhips, the defendant was, by law, incapa- 
ble at the time of his pretended election; and it is my firm perſuaſion, that 
he was choſen becauſe he was incapable. If he had been capable, he had 
not been choſen; for they did not want him to ſerve the office. They choſe 
him becauſe, without a breach of the law, and an uſurpation on the crown, 
he could not ſerve the office. They choſe him, that he might fall under the 
penalty of their bye-law, made to ſerve a particular purpoſe ; in oppoſition - 
to which, and to avoid the fine thereby impoſed, he hath pleaded a legal 
Uſability, grounded on two acts of parliament. As I am of opinion that his 
plea 1s good, I conclude with moving your lordſhips, FE 

0 T hat the Judgement be affirmed.” 


The judgement 1 was immediately 8 nemine e contradicentt ; 
and the entry in the Journal is in the following words: B 


66 Die Mercuri, 4* Pebruarii, 2767. 


et is ordered and ade by the lords ſpiritual and temporal. in par- A 
liament aſſembled, That the judgement given by the commiſſioners” dele- | 
gates appointed to hear the errors in a judgement given in the ſheriff's court, 
London, and affirmed by the court of Huſtings, reverſing the judgement | 
of the Sheriff's court and court of Huſtings, be, and the ſame 1 1s hereby, # at- 
firmed ; and that the record be remitted. 


This 
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This great occaſion was not the firſt wherein lord Mansfield 
intereſted himſelf in behalf of the Proteſtant Diſſenters. In Tas 
nuary 1762, on a motion for a Mandamus, in the caſe of the 
King againſt Barker and others, to the truſtees of a diſſenting 
meeting-houle at Plymouth, requiring them to admit a certain 
perſon as paſtor, miniſter, or preacher there ; and on its being 
very ſtrenuouſly oppoſed by part of the congregation and their 
counſel ; lord Mansſield took occaſion, rſt, to define the nature 
of a Mandamus, declaring, 


6 JThat it was a Prorogntiy e-Writ, to the aid of which the fabjet is en- 
titled, upon a proper caſe previouſly ſhewn to the ſatisfaction of the court. 
The original nature of the writ, © 42 A. B. debitam & feftinam gullitiam in 
bac parte fiere volentes ut eft juſftum,” proves that the court ought to aſſiſt by a 
Mandamus upon reaſons of juſtice. It ought allo to aſſiſt upon reaſons of 
policy, to preſerve peace, order, and good government. It was introduced 
to prevent diſorder, from a failure of juſtice and defect of police; therefore, 
it ought to be uſed upon all occaſions where the law has eſtabliſhed no pe- 
einc remedy, and where in juſtice and good government there ought to 

de one. 

„Within the laſt century it has been liberally interpoſed for the benefit 
of the ſubject and ad;ancement of juſtice. 5 

The value of the matter, or the degree of its importance to the public 
police, is not ſcrupulouſly weighed. It there be a right and 9 other Ipecitic 
remedy, this. ſhould not be denied. = 

« Writs of Mandamus have been granted to Amit leAurers, derks, ſextone, 
and ſeavengers, &c. to reſtore. an alderman to precedency, an attorney to 
practice in an inferior court, &c. 5 . 
Since the Act of Toleration, 1t ought to be ls to protect an en- 
dowed paſtor of Froteſtant Diſſeaters, from analogy and the reaſon of the 5 
thing. 1 : 
The right iſelf being recent, there can be no direct antient precedent ; but 
every caſe of a lecturer, preacher, ſchoolmaſter, curate, chaplain, is in 
| point, | 
Here is a fun#ion with emoluments, and no ſpecific legal remedy. The. 
right depends upon election; which intereſts all the voters. 


„The 
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.office ; but, were I to deliver my own ſuſpicion, it would be, that they did 
not 10 much wiſh for their ſervices as for their fines. Diſſenters have been 
appointed to this office, one who was blind, another who was bed-ridden; 
not, I ſuppoſe, on account of their being fit and able to ſerve the office. 
No; they were diſabled both by nature and by law. 

«© We had a caſe lately in the courts below of a perſon choſen mayor of x 
Corporation while he was beyond the ſeas with his majeſty's troopsSin Ame. 
rica, and they knew him to be ſo. Did they want him to ſerve the office? 
No; it was impoſſible. But they had a mind to continue the former mayor 
a year longer, and to have a pretence for ſetting afide him who was now 
choſen, on all future occaſions, as having been elected before. 
een the cauſe before your lordſhips, the defendant was, by law, incapa- 
ble at the time of his pretended election; and it is my firm perſuaſion, that 
he was choſen becauſe he was incapable. If he had been capable, he had 
not been choſen ; for they did not want him to ſerve the office. They choſe 
him becauſe, without a breach of the law, and an uſurpation on the crown, 
he could not ſerve the office. They choſe him, that he might fall under the 
penalty of their bye-law, made to ſerve a particular purpoſe; in oppoſition 
to which, and to avoid the fine thereby impoſed, he hath pleaded a legal 
| diſability, grounded on two acts of parliament. As I am of opinion that his 

plea is good, I conclude with moving your lordſhips, 
That the judgement be affirmed.” 


The judgement was immediately affirmed, nemine contradicente 
and the entry in the Journal 1 is in the WHINE words: 


«6 Die Mercuri, 4 Februarii, 1767. 


cc 11 1s ls ad adjudged, by the lords ſpiritual and temporal i in pa- 
liament aſſembled, That the judgement given by the commiſſioners' dele. 


gates appointed to hear the errors in a judgement given in the ſheritf's court, 


London, and affirmed by the court of Huſtings, reverſing the judgement 
of the Sheriff's court and court of Huſtings, be, and the ſame is hereby, af- 
Armed ; and that the record be remitted. 


This 
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This great occaſion was not the firſt wherein lord Mansfield 


intereſted himſelf in behalf of the Proteſtant Diſſenters. In Ja- 


nuary 1762, on a motion for a Mandamus, in the caſe of the 
King againſt Barker and others, to the truſtees of a diſſenting 
meeting-houſe at Plymouth, requiring them to admit a certain 
perſon as paſtor, miniſter, or preacher there; and on its being 
very ſtrenuouſly oppoſed by part of the congregation and their 
:ounſel ; lord Mansfield took occaſion, firſt, to define the nature 
of a N declaring, 


«That it was a Prerogative rit, to the aid of which the ſubject is en- 
titled, upon a proper caſe previouſty ſhewn to the ſatisfaction of the court. 


The original nature of the writ, * Nos A. B. debitam & feſtinam juſlitiami in 


bac parte fiere volentes ut eſt juſtum,“ proves that the court ought to affiſt by a 
Mandamus upon reaſons of juſtice. It ought allo to aſſiſt upon reaſons of 


policy, to preſerve peace, order, and good government, It was introduced 
to prevent diſorder, from a failure of juſtice and defe& of police; therefore, 
it ought to be uſed upon a all occaſions where the law has eſtabliſhed no tpe- 


einc remedy, and where in juſtice and good government there ,t to 


De one. 8 
Within the laſt N it nas been liberally interpoſed for the benefit 


of the ſubje& and ad: ancement of juſtice. 


The value of the matter, or the degree of its importance to the public 


police, is not ſcrupulouſly weighed. If there be a right and no other ſpecific 


remedy, this. ſhould not be denied. 
* Writs of Mandamus have been Sr to admit leurers, clerks, ſextons, 


and ſeavengers, &c. to reſtore. an alderman to precedency, an attorney to. 


practice in an inferior court, &c. 
Since the Act of Toleration, it ought to be extended to protect an en- 
dowed paſtor of Proteſtant Diſſenters, from analogy and the reaſon of the 


thing. 


The right it ſelf being recent, there can be no direct antient precedent ; but 
every caſe of a lecturer, preacher, ſchoolmaſter, curate, chaplain, is in 


point. 


* Here is a fundtion with emoluments, and no ſpecific legal remedy. The 
= depends upon election; which 88 all the voters. 
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«© 'The queſtion is of a nature to inflame men's paſſions. The refuſal ta 
try the election in a feigned iſſue, or proceed to a new election, proves a 
determined purpoſe of violence. Should the court deny this remedy, the 
congregation may be tempted to reſiſt violence by force. A diſpute he 
ſhall preach Chriſtian charity may well raiſe implacable feuds and animoſi. 
ties, in breach of the public peace, to the reproach of government, and the 
ſcandal of religion. Vo deny this writ, would be putting Proteſtant Dillen- 
ters and their religious worſhip out of the protection of the law. This cafe 
15 entitled to that prote CTTion, and cannot have it in any other mode than by 

granting this writ.” 


The court unanimouſly ordered a mandamus to 1ffue. 


The celebrity of lord Mansficld's ſpeech in the houſe of lords 
in the Douglas cauſe, in the year 1769, made a ſtrong impreſſion 
on the minds of his hearers ; and, conſidering the voluminous mal: 
of evidence which had been brought forward,, and engaged the 
attention of the Houſe of Lords many days, the compreſſion of that 
evidence and the conciſeneſs of his lordſhip's ſpeech may be con- 
lidered as ſome of its greateſt ornaments, 


Lord Mansfield, „I muſt own that this cauſe before us is the greateſt and 
moſt important that occurs to me; it is no leſs than an attack upon the vir— 
tue and honor of a lady of the firſt quality, in order to diſpoſſeſs a young 

man of an eminent fortune, reduce him to beggary, ſtrip him of his birth- 
right, declare him an alien and a foundling. I have ſlept and waked upon 
the ſubject, conſidered it upon my pillow, to the loſing of my natural reſt, 
and, with all the judgemeut I was capable, have conſidered the various arti- 
cles that make up this long and voluminous cauſe, upon which 1a am now to 
glye my opinion before your lordthips. £5 
J zpprehend that, in the matter before us, three things are to he: conſi- 
dered. The ſituation of lady Jane before her deliy ery, at her delivery, 
and after it was over; to all which the Chancellor (lord Camden) has 
ſpoken with great propriety. It is proved beyond 1 poſſibility of doubt, 
that ſhe became pregnant in October r 1747, at the age of forty-nine years, 2. 
thing 
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ting far from being uncommon, as is atteſted by phyſicians of the firft 

rank, and confirmed by daily experience; and that in the month of July 
the was delivered of twins, one of whom died, the other is ſtill alive: he 
has been preſented to the world, by fir John Steward and lady Jane Douglas, 
as their fon; nor can he be wreſted from the hands of his parents, unlef; 
{ome other had, in their lifetime, claimed him as their child in a legal and 
juſtifiable way. 

„This action, my lords, did not he againſt the appellant as an impoſtor ; 


for, an impoſtor, in the ſenſe of the law, is a perſon who wilfully and Know- 


ingly pretends to be a different one from what he really is, in order to de- 


fraud another, and to impoſe, under a fictitious name, upon the public. It 
any be an impoſtor, it muſt have been lady Jane, whom they ought to have. 


proſecuted in her lifetime, and not at a diſtance of nine years after her death. 
The method of diſcovering an impoſtor is to bring his accomplice to the 
court before which the impoſtor was arraigned : and if, after a fair trial, the 
accuſed perſon be found guilty, let him take the conſequences thereof; but 
this the reſpondents have neglected. The appellant has been, for five years, 
four months, and twelve days, the acknowledged ſon of lady Jane Douglas, 
and for thirteen years and two months the ſon of fir John Steward, before 


any attempt was mucke to rob lim of his parents, his birth- right, and 


nis all. 

As the lord chancellor has anticipated much of what I intended to ſpeak 
upon this ſubject, ſo I ſhall only touch at the ſituation and character of the 
(deceaſed, whom I remember in the year [750 to have been in the moſt de- 
plorable circumſtances. She came to me, I being ſolicitor general, In a very 
deſtitute condition, and yet her modeſty would not ſuffer her to complain, 
The noble woman was every way viſible, even under the preſſure of want 


and of poverty. Her viſage and appearance were more powerful advocates 


than her voice; and yet I was afraid to offer her relief, for fear of being 


conſtructed to proffer her an indignity. In this manner ſhe came twice to 
my houſe before I knew her real neceſſities, to reheve which now was my 


aim. I ſpoke to Mr. Pelham in her favor, told him of her fituation with 
regard to her brother the duke of Douglas, and of her preſent ſtraits and 
difficulties. Mr. Pelham without delay laid the matter before the king; the 
duke of Newcaſtle, then being at Hanover, was written to; he ſeconded the 
lolicitation of his brother. His majeſty immediately granted her three hun- 

M m | dred 
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dred pounds per annum out of his privy y purſe, and Mr. Pelham was ſo gene— 
rous as to order an hundred and fifty pounds of the money to be inſtantly 
paid. I can aſſure your lordſhips, that I never did trouble his majeſty fol 
any other. Lady Jane Douglas was the firſt and laſt who ever had a penſion 
by my means. At that time I looked upon her to be a lady of the ſtricteſt 
honor and integrity, and to have the deepeſt ſenſe of the grandeur of the 
{umily from whence ſhe was ſprung; a family, conſpicuouſly great in Scy;. 
land for a thouſand years paſt; a family, whoſe numerous branches hate 
ſpread over Europe; they have frequently intermarried with the blood royal; 
and ſhe herſelf was deſcended from Henry VII. I took care that his late ma- 
jeſty ſhould be made acquainted with her family and name, to the intent 
that, though ſhe was married to colonel Steward, a diſſipated and licentious 
man, and who had been in the Rebellion in 1715, yet he would paſs it 
over, as ſhe was of a race who had always been eminently loyal, her bro- 
ther having charged as a volunteer at the head of the cavalry in the year 
1715, when his e the Earl of Forfar died like a hero in defence of 
the government ; and that his grace had, in the year 1745, treated the re-. 
bels and their leader with contempt and ridicule; and indeed his majeſty, 
from his wonted magnanimity, ſpoke nothing of her huſband, but treated 
her with all reſpect due to a noble woman of the firſt rank and quality; 
one who carried all the appearance of a perſon habituated to devotion, 
and for a number of years trained up 1n the ſchool of adverſity and diſap- 
pointment. 

Is it poſſible, my lords, to imagine that a woman of ſuch a family „of ſuch 
high honor, and who had a real ſenſe of her own dignity, could be ſo baſe 
as to impoſe falſe children upon the world? Would ſhe have owned them 
on every occaſion? Was ever mother more affected for the death of 2 
child than ſhe was for that of Sholto, the younger of her ſons? „ Will 
you,“ ſaid ſhe, * indulge me to ſpeak of my ſon ?* and cried out with great 
vehemency, O Sholto ! Sholto! my ſon Sholto!' And after ſpeaking of 
his death, ſhe ſaid, She thanked God that her ſon Archie was alive. 
What, ſaid ſhe, would the enemies of me and my children ſay, if they ſaw 
me lying in the duſt of death, upon account of the death of my ſon Sholto? 
\Would they have any ſtronger proof of their being my children than my 
dying tor them ?* She ſtill infiſted, that the ſhock ſhe received by the 
death of Sholto, and other ue ſhe had met with, were ſo {ſevere upon her, 

: that 


* 
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nat ſhe was perfectly perſuaded ſhe would never recover, but conſidered her- 


ſelf as a dying woman, and one who was ſoon to appear in the preſencę of 


Almighty God, and to whom ſhe muſt anſwer. She declared, that the chil- 
dren Archie and Sholto were born of her body; and that there was one 
pleſſing of which her enemies could not deprive her, which was her inno- 
cency, and that ſhe could pray to Almighty God for the life of her other 
ſon ; and that ſhe was not afraid for him, for that God Almighty would 
take care of him! And what 1s remarkable, the witneſs, Mary Macrabie, 
obſerved, that the grief for the loſs of the child grew upon her. Would 
ſhe, my lords, have blefled her ſurviving child on her death-bed ? Would 
ſue have died with a he in her mouth, and perjury in her righ it hand? Cha- 
rity, that thinketh no evil, will not ſuffer me for a moment to harbour an 
opinion ſo cruel and prepoſterous ; or can we ſ{uppole that two people, ws 
had not wherewith to ſupport themſelv CS, would be ſolicitous, and ſhew all 
the tenderneſs of parents towards the children of creatures, who, forgetting 
the firſt principle of inſtin& and humanity, had ſold their children to peo- 
ple whom they did not ſo much as know by their names? The act of ſo— 
leph's brethren, in ſelling him, is repreſented as wicked and unnatural ; but 
indeed the crime of Madam Mignon and of Madam Sanry is ſtill more 
black and atrocious! To carry this a little farther, ſuppoſe lady Jane Dou- 
glas had ated this out of a principle of revenge toward the family of IIa— 


mien; yet Sir John Steward had no occaſion to do ſo, much leſs continue 


the vindictive farce after her death, eſpecially when married to another 
ſpouſe. And here we may ſee ſir John as much a parent to the appellant as 


lady Jane; he was every way fond of him; it is in evidence: I know it to 
be true. My ſiſter and I have frequently been at Mr. Murray's with them, 


and were always delighted with the care we obſerved. No mortal harboured 
any thoughts of their being falſe children at that time, I mean in 1950 and 


175. Every perſon looked upon them as the children of lady Jane Douglas 


and of colonel Steward. 'The counteſs of Eglington, lord Lindores, and 
many others, have, upon oath, declared the ſame thing. 


No ſooner does the colonel hear of the aſperſions raiſed at Douglas 


caſtle, and of Mr. Archibald Steward's ſwearing, that count Douglas, a 
French nobleman, had informed the duke of Douglas that they had been 


brought out of an hoſpital, than he returned an anſwer to Mr. Lock, who. 


gave the intelligence 1 in a letter to Mrs. Hewitt, and w vrote to him 1 in all the 
. m 2 terms 
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terms of a man of ſpirit, cordially intereſted in the welfare and happineſs of 
his ſon ; but he and lady Jane begged the favor of chevalier Douglas a French 
gentleman and officer, then at London, to acquaint his couſin the count 


with what was ſaid of him. This the chevalier undertook, and fulfilled with 


the fidelity of a man of honor; and the count, in conſequence of the appli- 

cation, wrote a letter, not only to lady Jane, but to her brother the duke, 
in all the Language of politeneſs and humanity diſowning what was ſaid 
of him. 

But, my Lords, the duke of Douglas himſelf was fully atisfied of the 
appellant's being the real ſon of his ſiſter lady Jane; for, on beginning to be 
known, after his marriage, and to reliſh the pleaſures of ſocial life, he he- 
came very inquiſitive © about the ſize, ſhape, and complex1on, of the ap- 
pellant, and if he appeared to be a ſmart boy. He employed Sir William 
Douglas and others in whom he could confide, to enquire of Mrs. Hewitt, 
lady Jane's companion, and of Euphemia Caw and Iſabel Walker the two 
maid-ſervants who had hved with them when abroad, and obſerved their 
conduct in the moſt unguarded moments, concerning the birth of the chil- 
dren; he even ſearched into the characters of theſe ; and it appears from the 
depoſitions of clergymen and gentlemen of the firſt rank 1n that country, 
that they were women worthy to be believed. He even went in perſon to 


viſit Mrs. Hewitt, converſed with her in the preſence of his gentleman, Mr. 


Greenſheils, concerning his ſifter's delivery; and the accounts given by 
theſe, like the radii of a circle, all pointing to one and the ſame centre, 
confirming the reality of lady Jane being the mother of the young gentle— 
man ; he was ſatisfied, acknowledged him for his nephew, and left him Jus 
heir. = 1 %%% 
ef the duke of Douglas, after ſo ſerious an enquiry, was convinced, why 
ſhould not we? 'Tis true, his Grace has ſometimes expreſſed himſelf warmly 

againſt the ſurname of Hamilton, even in lady Jane's life- -time, but never 
Mm warmly as to prefer a ſuppoſititious child to the duke of that name ; for he 

only declares, * that, if he thought the children were lady. Jane 8, he would 5 
never ſettle his eſtate on the family of Hamilton ;* nor did he, till after de- 
tecting the frauds and conſpiracies that had been ſo long and ſo induſtriouſſy 
carried on againſt his fiſter and himſelf, make any. alteration 1 in his firſt 
tettlement. 
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ce After the duke's death, the appellant was ſerved heir to his uncle, ac- 


cording to the form preſcribed by the Jaw of Scotland, upon uncontroverted 
evidence of his being the ſon of lady Jane Douglas, takes poſſeſſion of the 
eſtate, and is virtually acknowledged heir by the earl of Selkirk, and by 
the duke of Iamilton' s guardians themſelves; for, theſe enter actions before 
the Court of Seſſion, declaring their right to certain parts of the eſtates upon 
ſome.antient claims which the judges there declared to be groundleſs; but in 
the whole action there was not the leaſt intimation that Mr. D duglas was 
not the ſon of lady Jane. | 

It is needleſs to trouble your lordſhip' s with the conduct of the Re- 
ſpondent s guardians at Paris, and elſewhere upon the continent, Nothing 
has been difcovered that could throw the leaſt blemiſh upon the honour of 
lady Jane Douglas, or colonel} Steward ; they have, indeed, proved her 
ſtraits there, and his impriſonment here; but both theſe circumſtances carry 


a farther confirmation that the appellant is their fon; for, in every letter 


that paſſed between them, the children are named with a tenderneſs {carce. 
to be believed; whereas, had they. been counterfeits, as pretended, they. 
would have been apt to upbraid one another for an act ſo manifeſtly tending 
to involve them in their ſufferings. Suppoſe, my Lords, that Mignon the 
glaſs-manufacturer's wife, the pretended mother of Mr. Douglas, had de- 
poſed the ſame things in lady Jane's preſence, as ſhe has ſo long after her 


death? From her evidence it appears, that ſhe had never {een lady Jane; 


by her words, both in private and public, the ſeems to delerve no manner 


of credit; the oath of Mr. Murray, a principal witneſs, has deſtroyed every 


thing ſhe has aſſerted. The ſame thing might be ſaid of Sanry, the rope- 
dancer's ſpouſe, whoſe child's rupture we were earneſtly defired to keep in 
view, to prove him to be the identical Sholto, the younger of the twins; 

and now evidence 15 offered that the child Sholto had no rupture, but was 


as found as any within theſe walls. Your Lordſhips have been told, and 1 


believe with great truth, that a gentleman, ſhocked at the aſſertion, had 

ritten to the council, that the influence arifing from ſo falſe a ſuggeſtion 

might be prevented. I alway rejoice to hear truth, winch 1 is the ornament of 
criticiſm, and the poliſhed gem that decorates a bar. | 


The ſcrutiny in France, followed by an action in Scotland, produced 


two things never intended by them: it brought forth a ſtriking acknow- 


ledgement of the appellant, by his father John Steward, as is manifeſt from 


the bond of Proviſion read at your lordihips bar, Sir Jonn openly acknow- 


2. TG 5 SEE ledged 5 
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ledged him, before the Court of Seſſion, in the midſt of a crowded mult. 
tude, and when labouring under a load of anguith and pain; nay, when by 
himſelf, he ſolemnly declared before God, in the preſence of a juſtice of the 
peace and two clergymen, that the young gentleman was his ſon. It like. 
wiſe eſtabliſhed the character of lady Jane; for, on examining the proof ob- 
tained through the vigilance of the dutcheſs of Douglas, lady Jane's reputa. 
tion is unſullied and great; all who had the honor of being known to her 
declared, that her behaviour attracted univerſal eſteem ; and madam Marie 
Soph Gilliſen, a maiden lady with whom ſhe lodged ſeveral months, depoſes, 
that lady Jane was very amiable, and gentle as an angel.“ It farther proy- 
ed, that the elder child, the appellant, was the exact picture of the father: 
and the child Sholto as like lady Jane as ever a child was like its mother. 

„ have always conſidered likeneſs as an argument of a child's being the 
ſon of a parent, and the rather as the diſtinction between individuals in the 
human ſpecies is more diſcernible than in other animals. A man may fur- 
vey ten thouſand people before he ſees two faces perfectly alike ; and, in an 


army of an hundred thouſand men, every one may be known from another. 


If there ſhould be a likeneſs of features, there may be a diſcriminancy of 
voice, a difference in the geſture, the ſmile, and various other things; 


whereas a family-likeneſs runs generally through all theſe ; for in every thing 
there 1s a reſemblance, as of features, fize, attitude, and action; and here 


it is a queſtion, whether the appellant moſt reſeinbled his fatlier Sir John, or 
tha younger, Sholto, reſembled his mother lady Jane? Many witneſſes have 
ſworn to Mr. Douglas being of the ſame form and make of body as his father; 
he has been known to be the ſon of colonel Steward, by perſons who had 
never ſeen him before ; and is ſo like his elder brother, the preſent Sir John 


Steward, that, except by their ages it would be hard to ng the one 
from the other. 


If Sir John Steward, the moſt LE of mankind, was actor in the en- 


Jevement of Mignon and Sanry' 8 children, he did in a few days what the 
acuteſt genius could not accompliſh for years. He found two children; the 
one the finiſhed model of himſelf, and the _ other the exact picture in mi- 
niature of lady Jane. It ſeems nature had implanted in the children, what is 
not in the parents; for, it appears in proof, that in ſize, complexion, ſtature, 
attitude, colour of the hair and eyes, nay, and in every other thing, Mignon 


and his wife, Sanry and! nis ſpouſe, were to calo different from, and unlike 


to, 


* 2 


WILLIAM EARL OF MANSFIELD. 271 


to, Sir John Steward and lady Jane Douglas. Among eleven black rabbits 


there will ſcarce be found one to produce a white one. 

„The Reſpondent's cauſe has been well ſupported by the ingenuity of its 
managers, and great ſtreſs has been laid upon the not finding out the houſe 
where Madam La Brun lived, and where the delivery was teed : - but this 


is no way ſtriking, if we conſider that houſes are frequently pulled down to 


make way for ſtreets, and houſes are built upon the ground where ſtreets run 
before: of this there are daily examples in this metropolis. However, we 
need enter into no arguments of this kind, as there is a poſitive evidence 
before us, nor is it poſſible to credit the witneſſes, ſome of them of a facred 
character, when they ſpeak of lady Jane's virtucs, provided we can believe 
her to have been a woman of ſuch abandoned principles as to make a mock 
of religion, a jeſt of the ſacrament, a ſcoff of the moſt folemn oaths, and to 
ruſh, with a he in her mouth, and perjury in her r:ght-hand, into the preſence 
of the Judge of all, who at once ſecs the whole hcart of man, and from whoſe 
all- diſcerning eye no ſecreſy can ſcreen, before whom neither craft nor artifice 
can avail, nor yet the ingenuity and wit of lawyers can leſſen or exculpate. 
On all which accounts J am for finding the appellant to be the fon of lady 


Jane Douglas.” | - 8 1 


The earl of Chatham, on the iſt of May, 1770, pr ende to 
the Houſe a bill « for reverſing the adjudications of the Houſe of 


Commons, whereby John W. ilkes, Eiq. has been adj udged inca- 
pable of being elected a member to ſerve in this preſent parha- 


ment, and the freeholders of the county of Middleſex have been 
deprived of one of their legal repreſentatives.” This bill having 


been read the firſt time, and a motion made that it ſhould be reaq 
a ſecond time on Thurſday then next—the earls of Temple and 
Chatham ſupported the motion; which called up Lord Mans- 


field. 
„ My Lords, 


In this debate, though it has been already ſpoken to 
with great cloquence and perſpicuity, I cannot content myſelf with only 
giving a filent vote; I feel myſelf under a ſtrong neceſſity of ſaying ſome- 


thing more ; the ſubject requires it, and, though the hour is late (it being 
then near ten o'clock), I ſhall demand your indulgence, while I offer my 
ſentiments on this n motion. 

6 What 
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«© What part I took previouſly in this matter ſhall ever remain with my- 
ſelf. I have, I muſt confeſs, depoſited it in the breaſt of one of the Royal 


family; but, reſting ſecure in that confidence, I ſhall never declare it t, 


any other. 

] am ſure, my lords, many of you muſt remember, from your reading 
and experience, ſeveral perſons expelled the Houle of Commons without ever 
this Houſe once pretending to interfere, or call in queſtion by what authority 
they did fo. I remember ſeveral myſelf (here his lordſhip quoted ſeveral 
caſes with great ſtrength of memory); in all which, though moſt of the 


candidates were ſure to be re-choſen, they never once applied, reſting con- 
tented with the expulſatory power of. the Houle, a as the only ſelf-ſufficient 


dernier reſort of application. 
„It has been echoed on all ſides, from the partizans of this motion, that 


the Houſe of Commons acted illegally, in accepting colonel Luttrell, who 


had but 296 votes, in preference to Mr. Wilkes, who had 1143; but this 
is a miſtake of the groſſeſt nature imaginable, and which nothing but the 
intemperature of the people's zeal could poſſibly tranſport them to, as Mr, 


Wilkes had been previoutly confidered by the laws as an unqualified perſon 
to repreſent the people in parliament ; therefore it appears very plainly, that 


colonel Luttrell had a very great majority, not leſs than 296, Mr. Wilkes 
being conſidered as nobody 1 in the eye of the law; conſequently colonel Lut- 
trell had no legal oppoſition. 

In all conteſted elections, where any of the parties think themſelves not 


. legally treated, I ſhould be glad to know to whom it is they generally re- 
ſort? Is it to the freeholders of the borough, or the county, they would re- 


preſent, or is it to the people at large? Who cannot ſee at once the abſurdity 


_ of ſuch a queſtion ? Who ſo ignorant of our laws, that cannot immediately 


reply and ſay, git is to the Houſe of Commons, who are the only judges to 
determine every nicety of the laws of election, and from whom there is no 
appeal after they have once given their determination ? All the freeholder 


has to do is to determine on his object by giving him his vote. The ulti- 
mate power lies with the Houſe of Commons, who is to judge of his being 


a legal object of repreſentation in the ſeveral branches of his qualifications. 
This, my lords, I believe is advancing no new doctrine, nor adding an 10ta 
to the extenſion of the privilege of a member of the Houſe of Commons 


more than what the conſtitution has long a ago o given him. Yet here is a cry 
made 
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made in a caſe that directly applies to what I have been ſpeaking of, as if it 
was illegal, arbitrary, and unprecedented. 

4 don't remember, my lords, either in the courſe of my reading or obſer- 
ration, ever to have known an inſtance of a perſon being re- choſen, after being 
expelled, till the year 1711. P hen, indeed, my memory ſerves me with a 
caſe of ſir Robert Walpole ; he was expelled the Houſe of Commons, and 
was afterwards re-choſen ; but this laſt event did not take place till the 
meeting of the next parliament ; and, during that interval, I find no debate 
about the illegality of his expulſion, no interference of the Houſe of Lords, 
nor no addreſles from the public to decry that meaſure by. a diffolution of 8 r- 
lament, 

s Indeed, as s for a precedent of one houſe interfering with the rules, ot- 
j 5 ders, or buſineſs of another, my memory does not ferve me at prefent w! 
le recollection of a ſingle one. As to the caſe of Titus Oates, as men- 
tioned by the noble lord in my eye, lord Chatham, he is very much miſta- 
ken in regard to the mode; his was a trial in the King's Bench, which, on 4 
writ of error, the Houſe of Commons interfered in, and they ha id an aw 
thority for ſo doing; a judge certainly may be miſtaken in point of law, the 
= wiſcſt and the beſt of us may be ſo at times, and it reflects no diſcredit, on 
E the contrary it does particular honor, when he finds himſelf ſo miſtaken, 10 


reverſe his own decree ; but for one houſe of parhament interfering with 


the buſineſs, and reverſing the reſolutions of another, it is not only unpre- 
cedented, but unconſtitutional to the laſt degree. 


« Bot. ſuppoſe, my lords, that this houſe coincided with this motion; 


I ſuppoſe we all agreed nem. con. to repeal and reſcind the reſolutions of the 
& Houſe of Commons in regard to the expulſion and incapacitation of Mr. 
Wilkes; good God, what may be the conſequence ! The people are violent 


I enough already; and to have the ſuperior branch of legiſlation Join them, 
| would be giving ſuch a public encouragement to their proceedings, that | 
almoſt tremble, while I even ſuppoſe ſuch a ſcene of anarchy and confuſion. 


remember, my lords, an anecdote of Roman Hiſtory, as told us by 


that juſtly celebrated hiſtorian Livy. At a period when the people of Romo 


thought their ſenate were acting unconſtitutionally, they had formed a ſcheine 
of giving them up into the hands of the enemy: determined on this opinion, 


I they were for ſome time waiting but for an opportunity; when one of their 
| leaders, on whoſe valour, wiſdom, and integrity, they had the laſt de- 
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pendance, diverted them from their intentions, by reminding them, that 
by this revolution they might probably change for worſe maſters.” Pro 
the inference that may be drawn from this anecdote, and for the reaſon; | 
have already mentioned to Jour. bene I am againſt this bill.” 


On the queſtion whether the bill ſhould be read a ſecond time. 
the houſe divided. It was reſolved in the negative. Biſhoy 
Newton, in writing his own Life and Anecdotes, has expatiated 
on, and conſidered the laſt ſpeech, as one of the moſt brilliant 
and convincing which lord Mansfield ever delivered. Indeed he 
aſſerts, that the ſecond reading was negatived without a diviſion, 


Having travelled over a large ſpace of fertile legal ground in 


this ſecond tour, or diviſion of the work, it is more than probable 
that the generality of readers are, and that the young Juriſpru- 


dent particularly 1s, heartily diſpoſed to youre a little, — 


From the year 1756, when the bonoarable Mr. Murray was 


appointed chief juſtice, and created a peer of this realm, down 


to the period of time at which we are now arrived, it mult be 


acknowledged that the elaborate arguments or ſpeeches of lord 


Mansfield, in the courſe of twelve or thirteen years, ſtand unri- 


valled, appear formidable, not only cum numero, ſed pondire. 


The real difficulty to be obviated now is, by way of queſtion and 
anſwer. How was it poſſible that amongſt the inceſſant hurry of 


buſineſs, wherein the lord chief juſtice was engaged, and im- 


merſed as it were, he ſhould be able to find time to prepare thoſe 


elaborate arguments? The anſwer will be beſt given in lord 


Mansfield's own words. When his lordſhip had prepared the 
brouillon of an argument, as he was pleaſed to call it, in the | 
great cauſe of Taylor verſus Horde, eſq. et alios, in the year 
1757, he gave this good-humoured account of it in a letter to one 


of his brothers on the bench: * am very impatient to diſcharge 


myſelf entirely of it. While the company 1s at cards, J play my RUB- 
„ BERS 
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nns at this work, not the pleaſanteſt in the world ; but what ni be 
done, I LOVE To Do, and have it over.” 


Active, very active, as his mind generally was, yet, in the 


long vacation of 1758, his lordſhip became an advocate for idle— 
neſs, ſaying, I am as idle as you can be; but I have a great 
many men at work, I adviſe you to repeat the doſe, Liber efje mihi 
non videtur, qui non aliquaudo mnibil ag.” 
At Lancaſter Aſſizes in Auguit, 175 his lordihip obſerved, in 
a letter to a friend in town, there was more br ſineſs than ever 
nown, the crown 7. de almoſt as good to the bar as the orher. 7 
Had an enormous gaol;” yet the Fatigue of this heavy gaol ſcems to 


have been forgotten, or loſt ſight of, in the next ſentence. 


J will be angry when you hear it other wiſe, if 1 ſhould not tell 
you, that the grand jury, at Lancaſler, did me the honor of a public 


compliment, read by Mr. Shuttleworth the foreman, and ſigned by all 


the reſt, I have been very Aab in my colleague, and need not ſay 


that he loves and honors you.” Who that colleague was does not 


appear. The fact, if material, might eaſily be aſcertained by 
reference to the Circuit Gazette of that year; but it ſeems to be 


more material to proceed to prove that, in this very year 1758, 


lord Mansfield, in writing to a friend on the loſs of Mr. Juſtice 


Denniſon, for whom he had the moſt ſincere regard—his o n 


heart- felt language on this occaſion is, As an office of piety, 
am prompted to w rite the incloſed. I am not uſed to mo. 
much leſs to writing epitaphs.” 1 


The curious reader would, in all probability, as ſoon have 


ſuſpected that his lordſhip was compoſing a ſermon, as that he 
Was writing an epitaph, of which the following is a correct copy * 


«© To the Memory of 
Sir Thomas DenxisoN, knight, 


this monument was erected 
by his afflicted widow, 


Nn 2 1 He 


ö N THE LIFE OF 
| He was an affe ctionate huſband, 


a generous relation, 
a ſincere friend, a good citizen, 
an honeſt man. 5 
| 2 SGnkilled in all the learning of the common law, 
| he raiſed himſelf to great eminence 
h | in his profeſſion ; 
and ſhewed by his practice 
that a thorough knowledge 
of legal art and form 
1s not litigious, or an inſtrument of chicane, 
but the plaineſt, eaſieſt, and ſhorteſt way 
to the end of ſtrife. 
For the ſake of the publick, 
he was preſſed, and at laſt prevailed upon, 
to accept the office of a Judge 
in the Court of King's Bench. 
He diſcharged the important truſt 
of that high office 
with unſuſpected integrity 
and uncommon ability. 
The clearneſs of his underftanding, 
and the natural probity of his heart, 
led him immediately to Truth, Equity, 
a = and Juſtice. 
1 5 0 A Be 'F he preciſion and extent of his legal knowledge 
g enabled him always to find the right way 
of doing what was right. 
A zealous friend to the conſtitution. 
of his country, 
he ſteadily adhered to the fundamental principle 
upon which it is built, 
and by which alone it can be maintained; 
a religious application of the inflexible 
rule of Law 
to all queſtions concerning the power 
of the Crown, 
3 
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and privileges of the Subject. 
He reſigned his office, February 14, 1763, 
becauſe from the decay of his health, 
| and loſs of his fight, 
he found himſelf unable any longer 
to execute it. 
He died September the 8th, 1765, without We, 
in the 67th year of his age. 
He wiſhed to be buried in his nati ve country, 
J | and in this church. 
I Ile lies here *, 
3 near the lord chief juſtice Gase, 
who, by a reſolute 
and judicious exertion of his authority, 
ſupported Law and Government in a manner 
which has perpetuated his name, 
and made him an example famous to poſterity.” 


Nota. The real fact is, that to ſerve a living friend (Dr. Johnſon, 
afterwards biſhop of Glouceſter) Lord Mansfield actually did 
compoſe a polilical ſermon for the zoth of January, which will 
be reſumed in its proper place. The wonder 1s theretore now. 
leſs, that he ſhould, in memory of a deceaſed friend, write an 
epitaph. 


>. * * 


* In Harewood Church, Yorkſhire. 
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CHAPTER III. 


THE Public have an indubitable right to be informed of every 
thing curious, even though not of real importance, relative to 
1 diſtinguiſhed character. Hence we feel it our duty to attempt 
a detail of the exertions made by many eminent artiſts to perpe- 
tuate the true reſemblance of lord MANSFIELD, at diſtinct and in- 
tereſting periods of his long life. 


The firſt, in point of time, may naturally be ſuppoſed to be 


replete with vivacity and ſpirit, ſince it preſents to the curious 
che Mr. Murray, when a young barriſter, in his maiden bar- 
| gown, about the year 1734, and is allowed to be an animated 
| likeneſs. The ingenious artiſt was J. Baptiſt Vanloo. This 
portrait is half-length, and is at this day in high preſervation in 
the chambers of the Author of theſe ſheets in Lincoln's Inn. 
The next is a picture of great merit, at full length, from the 
ſpirited pencil of Martin, and 1s now in the poſſeſſion of Doctor 


Turton, F. R. S. at his houſe in the Adelphi. Lord Mansfield 


recommended the ſituation, and expreſſed his deſire to preſent 
himſelf to his friend and phyſician, in his robes of a peer attendant 

at the coronation, This invaluable portrait bears the following 
neat and claſſical inſcription : * 


Oo. Ko . 5 OPTIME: 


2 * — - = — 2 e = 0 
te; * 1 : E — — — 1 — r 
WT - + marry” ot — wy ” ” 6 —-— EX MEN... = * _ * 
EKA — 
e 0 9 : ö 3 q 3 


THE LIFE. OP 


«© OPTIME MECENAS, LAUDI GRATISSIME NOSTR#, 
QUIPPE, QUIBUS LAUDI EST TE MEMINISSE SUUNM, 

CONSILIO ILLUS'TREM, TE JACTAT CURIA, JACTANT 
TE SIBI PRASIDIUM, TE SIBI JURA DECUS.. _ 

RESTAT ADHUC PER QUVOD TUA GLORIA CLARIOR EXTET ; 
IMMC, EA VIRTU'TI QUA COMES INVIDIA.' 


The fair occaſion, which gave birth to this beautiful apoſtro- 
phe, was this: When party-prejudice ran high, and Mr. Wilkes 


was at war with lord Mansfield, on account of the ſentence of 
outlawry, &c. one of the Weſtminſter youths made the rage of 


Mr. Wilkes his theme, or the ſubject of a Latin epigram. Under 
the auſpices of the archbiſhop of York, then Dr. Markham, 
and head maſter of Weſtminſter School, the epigram was made, 
and the pleaſing effect of the animation of the ſpeaker, when he 
ſtepped forward, reſpectfully bowed, and addreſſed himſelf to 


Lonẽp MANSFIELD, who was preſent, 18 more eaſy to be conceived 


than expreſſed. 


Another full length portrait of his lordſhip v was likewiſe admi- 


rably executed by the ſame artiſt in thi year 1776, and is now, 
in honor of Alma Mater, diſtinguiſhable at Chriſt Church, Ox. 
ford, of which, as is univerſally allowed, Mr. Murray was 2 
ſhining ornament. His lordſhip is repreſented as ſitting in a 


chair, and in a peer's coronation robes. The following charac- 


teriſtic inſignia are worthy of notice. His right hand is on a vo. 


lame of CicgRo, and a buſt of Homer is placed on the table. 
The duke of Norfolk is poſſeſſed of another ſtrong and expreſ. 
five likeneſs of Mr, Murray, at full length, by Vanloo, with | 
which our tyro at the bar preſented his young friend and contem- | 
porary, Mr. Booth; on whoſe death it was e to the late 
Henry Howard, eſquire. 
Another, by Hudſon, diſtinguiſhable not only for an -— 


| likeneſs, but alſo for inimitable drapery, was painted for Mr, 


Hoſkins of Lincoln' s Inn, who. was allo contemporary with Mr. 
5 8 5 Murray, 


of 


WILLIAM EARL OF MANSFIELD. 283 


Murray, and is now in the poſſeſſion of Mr. Smith, an eminent 
{olicitor in Chancery. 5 

The next, in point of time, and, poſſibly, of merit, is in 
the poſſeſſion of the family of the late Andrew Moffat, eſquire, 


the friend and favorite of lord Mansfield, who with ſome inge- 


nuity obtained it from the ſcientific and praiſe-worthy Caleb 
Whitefoord, eſquire, another friend of his lordſhip. 

Mr. Moffat, being poſſeſſed of a portrait of lady Mansfield, re- 
queſted the loan of her companion through lite, to ſee how well 
they would accord together, and ever afterwards, with great 
emphaſis and good humour, told Mr. Whitefoord. It would 


be a great pity, nay, unpardonable in you, to ſeparate man and 


wife.“ This portrait is illuſtrated with the juſt 20 conciſe 
motto of 


NIL ORTUM TALE. 


Another fall lt portrait, WY in the eſtimation of lord 


Mansfield, the moſt pleaſing picture, painted likewiſe by Martin, 
in the grave, yet elegant dreſs in which his lordſhip was pre- 
ſented to the late moſt unfortunate French king and queen at 
Verſailles in the year 1774, viz. in a well- dreſſed tie-wig, a black 


velvet coat, and an handſome white embroidered waiſtcoat, 1s now 


in the poſſeſſion of John Way, eſquire, at his houſe at Acton in 
Middleſex. 


The inimitable neil of ſir Joſhua Reynolds and of Mr. Cop- 


| ley remain, to cloſe the deſcription of the valuable portraits of 
this exalted character. The city of London had expreſſed a ſtrong 


deſire to have lord MANSFIELD! s picture in Guildhall, where he 
had appeared many thouſand times with great dignity and ad- 
vantage to the commercial intereſts of the firſt city in the world ; 


yet whether his diſinclination to be drawn at ſo late a period of 
life, or whether any real objection operated on his mind, he cer- 


tainly did reſiſt many importunities of his friends. He was, how- 
O 0 2 _ ever, 


— — 


ever, at laſt prevailed on, by the archbiſhop of Vork and jo; 
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Stormont, to fit before fir Joſhua, to gratify the wiſhes of th, 


city of London, as he had previouily done, no leſs than four time. 
to Copley, cut of reſpect to Mr. Juſtice Buller. Theſe portrait: 


are at full length. Here we find venerable age depicted Witt, 
great ſerenity, yet not devoid of ſpirit or ty 

Some miniature pictures of his lordſhip are in exiſtence, tie 
moſt valuable of which is ſuppoſed to be that from which the en. 
graving in the front of this chapter has been made, and where. 
with Dr, Combe has obligingly-. caricued the preſent publi. 


cation. 


Another excellent miniature is in the poſſeſſion of George 
Brooks, of Green Street, Groſvenor Square, eſquire, to whom i: 
Was bequeathed in nature of an heir-loom to go from father 

to ſon. | | 

From Martin's chef. d'œuvre, in the poſſeſſion of Mr. Way, 
and from the muniſicent caſt of Sir James Marriott's mind, . 
veral miniature pictures were not only r made by an ingenious 
young artiſt, but alſo a Busr of lord Mansfield was executed by 


Nollekens, which is allowed to be a very ſtrong, expreſſive, and 


animated likeneſs of this exalted character, whoſe ſemblance is 
not confined to Oxford, but 1 is extended to the filter univerſity, 
Chriſt Church, Oxford, may be permitted to exhibit, and eto 


tr iumph in the exhibition of one of its chief ornaments in the 


dignified ſituation of a pecr in his coronation robes ; yet Trim. 


Hall in Cambridge has the merit of boaſting that they are poſ- 
eſſed of an invaluable proto-type, and that, in the effort to do 
honor to the exalted merit of a lord chief juſtice, they have 


reflected great honor on a judge, the preſent maſter of Tri- 
nity-Hall. 


The lovers of poetry will be diſpoſed to cnntend; that the moſt 
pleaſing pictures of Mr. Murray, in his juvenile days, were ſuc- 


, real exhibited by his friend and favorite, Mr. Pope. A friend- 
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ſhip early formed on the baſis of merit and mutual good offices, 
bids fair to flouriſh, and to diffuſe its healing balm through life ; 
accordingly Mr. Pope, in the decline of life, uſed to {pend leveral 
of his winter evenings with lord Mansfield at his houſe in town, 
and, as his lordſhip uſed frequently to be out u pon buſineſs, the 
poet, who had the entrance of his ſtudy, not untrequently uſed 
to fill up his time in writing Latin epigrams, which, when he 
ſnewed to lord Mansfield, he generally diſcouraged, and ſome- 
times uſed to throw them into the fire, exclaiming, “ that the 


first Engliſh poet in the world, who had molt e cmbelliihed the 


Eng gn ban ige, ought nut to write any thi ing but in his own 


nguas "xl 


"On ander occaſion he ob ſerved, that, if Pope's fame w as al- 


_ ready ſufficiently eſtabliſhed, is friends and his country had yet 


claims upon him, and would not fail to let up thoſe clans. o 
long as he had a propenſity to write. 

Io reſume the conſideration of judicial authorities, a faithful 
illuſtration of which will not fail to exhibit the moſt perfect pic 
ture of juriſprudence, more laſting than canvas, or marble itſelf. 
Whenever any ſerious doubt has ariſen in a cauſe in Equity, 


concerning queſtions or points which are ſtrictly legal, ſuch 


queſtions or points have uſually been referred to the conſideration 
of a court of law. Thus intricate cafes, upon the legal con- 
ſtruction of wills, are generally ſent out of the court of Chancery 
to the court of King's Bench, for the opinion of that court. 


In theſe inſtances, although it is unuſual to aſſign the reaſons 
for, or the grounds of, a certificate of a court of law, yet it 


ſeems to be of ſome importance to the public in general, Who 
have real property to diſpoſe of, to have clear proof adduced; 


that in the various caſes ſent by the court of Chancery to the 
court of King's Bench, during the thirty years in which lord 
Mansfield preſided there, the Polar Star, which he ſteered by, and 


invariably kept 1 in view, was the clear and manifeſt intention of 
the 


286 THE LIFE OP 

the teſtator ; that his ſedulous attention was confined to, 314 
the exerciſe of his great powers were employed in effectuating 
that intention, ſo far as by the rules of law it might be pre. 
{erved and carried into effect. 

A tew inſtances will, it 1s to be hoped, uſefully illuſtrate this 
propoſition, vis. that thoſe teſtators, who endeavour to expreſs 
their real intention with as much preciſion and clearneſs as they 
are able, have the faireſt proſpect of ſhutting out expenſive liti- 
gation, or of rendering it in many inſtances unneceſlary to 
evince or determine how far ſuch intention can be effee— 
tuated: Or ſhould ſuch teſtators be ſo unfortunate, either on 
account of their not having had able aſſiſtance in the ſolemn ad 
of ſettling their wills, or on account of ſome incongruity, in- 
conſiſtency, or obſcurity, which may have crept into, or appear 
on the face of, the will ; thoſe relations, friends, or objects of 


their bounty, will have the ſatisfaction to find, that the labours 


f lord Mansfield, in the great field of conteſts upon wills, and 


in aid of the real intention of the teſtator, are not Likely to be in 


vain, or to become obſolete, in ſucceeding ages. 


The caſe of Robinſon and Robinſon is the firſt in point of | 
time, a ſummary account whereof has been ee given in 


Chap. II. of this work. 

Another important cas ſent out of the court of Chancery 
was that of J. Harris and Barnes, of which a ſummary ſtate- 
ment is here given from the author 8 note- book. 


4 Þys was a Caſe ſent fm the Court of Chancery? 3 upon the will of 
George Coningesby, D. D. who, being ſeiſed in fee of the manor of Gren- 5 


don Warren, &c. in the county of Hereford, on the 1 5th of February, 1776. 
made his will, in which (inter alia) are theſe words: I give and deviſe my 


-manor of Grendon Warren, in the county of Hereford, and my farm lands 
and premiſes called Grendon Warren, in the occupation of the ſaid James 
Stone, and all my eſtate called Little Hegdon, alias Hegthorn, being within 
or near to Grendon Warren aforeſaid ; allo all other my freehold eſtates, 

lands, 
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lands, and premiſes, lying and being at Grendon Warren aforeſaid, or in 
any other pariſh or place within the faid county of Hereford, unto my kinſ- 
man Coningesby Harris, of the pariſh of Claimes, in the county of Worceſter, 


gentleman, for the term of ninety years, from my deceaſe, if the ſaid Co- 


ningesby Harris ſhail ſo long live: and after the determination of that eſtate, I 
give and deviſe all the ſaid e in the county of Hereford unto the heirs 
of the. body of the ſaid Coningesby Harris, And in default of ſuch iſſue, I give 


and deviſe all my ſaid eftates and premiſes 1 in the county of Hereford unto my 
| confin Mrs. Suſan Elletſon, for the term of ninety years, if the ſail Suſan 


Elletſon ſo long lives, and to commence from the deceaſe of the ſaid Conin- 
gesby Harris, he dying without iſſue: and, ſubject to. the eſtates and con- 
tingencies before mentioned, I give and deviſe all my ſaid eſtates in the 
county of Hereford unto Roger Elletſon, eſq. ſon of my {21d couſin Suſan 
Elletſon, for and during the term of his life ; and from and after his deceaſe 


( ſubject to the deviſes aforeſaid), I give all my ſaid eſtates and premiſes in 


the county of Hereford unto the firſt and every other fon and ſons of tlie 


body of the ſaid Roger Elletſon, and. to the heirs male of the body and 
bodies of every ſuch. ſon lawfully iſſuing, with ſeveral remainders over. 
And after directing all his debts, legacies, funeral expences, &c. to be paid 


out of his perſonal eftate, he goes on, * and after ſuch payments, that my ſaid 
truſtees apply the refidue and remainder of my {aid perſonal eſtate in purchaſing 


lands, tenements, and hereditaments, in fee ſimple, lying in the county of Here- 
ford, ſuch lands,.tenements, and premiſes, to be cony eyed to, and veſted in, 


the truſtees named in his will, their heirs and aſſigns, in truſt to and for, and. 


upon the ſame uſes, limitations, pertons and purpoſes, that my ſaid eſtates 
in Herefordſhire are by me before given or deviſed, or ſtand limited by this 
my will, and conſiſtent with the contingencies happening i in the mean time: 
and for the truſts and purpoſes before mentioned, relating to my perſonal 


eſtate, I give and deviſe unto the ſaid truſtees (naming them), their heirs 


and alligns, all my frechold eſtate and title I have in any mortgage or mort- 


gages in fee, and the fee and freehold, and all my right. of and in all ſuch 
mortgaged eſtates and premiſes.” | 
Ihe faid teſtator Dr. Coningeſby died on or about the 15th day of May, | 
1766, without altering or revoking his - ſaid will (except that by a codicil, 


dated the 20th of February, 1766, he gave C. 80. to his ſervant John Wink- 


bridge), without iſſue, leaving the defendant Elizabeth Barnes his only ſiſter. 
and heir at law. 
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« The executors duly proved the will, and took upon themſelves the bur— 
then of the execution thereof. 

The plaintiff Coningesby Harris, the firſt deviſee in the ſaid will named 
of the Herefordſhire eſtates, ſoon after the death of the ſaid teſtator, entered, 
and took poſſeſſion thereof; but hath u :, of his body. Bs 

« Mrs. Suſan Elletſon, the next deviſes of the ſaid Herefordſhire eſtates, 
ſurvived the ſaid teſtator, and is lately dead, leaving Roger Elletſon her 
only ſon and heir at law. 

„The ſaid Roger Llletſon, the next deviſee of the ſaid Hereford hire eſtates, 
is now living, but hath not any child. 

e ys s and ſecurities for money, arrears of rent, and other per- 
ſonal eſtate, directed by the ſaid will to be laid out in the purchaſe of lands, 
and ſettled to the ſame uſes with the Herefordſbire eftate, is of a confidera- 
ble amount, and | is as vet unliquidated: but the ſame hath not as yet been 
laid out in a purchaſe, purſuant to the ſaid will. 

The queſtion therefore referred for the opinion of this court upon the 
| above caſe and facts is, whether the heirs of the bedy of the plaintiff Conin- 
£:/by Harris take any, and what eſtate, under the ſaid teſtator's will. 

Lord Mansfield, after the caſe had been elaborately ar gued by counſel 
on both ſides, was pleaſed to ſay, We'll think of it, and give our certifi- 
cate., We thall conſider W hat the teſtator meant, and the neceſſary confer uction 
of his words.“ N 
And on Wedneſday the ad of F ebruary, 1 7 1768, his lordſhip communi— 
cated to Mr. Black/tone (publicly) the certiicue which _y had Raked 
Viz. 
oY Having heard counſel on both ſides, and conſidered this caſe, we are 
Of opinion, that the clear manifeſt intent of the teſtator, was to give an eſtate 

tail to ſuch perſon as ſhould be heir of the body of Coningesby Harris, at the 

death of the ſaid Coningesby (the only determination of the ninety years term 
in the teſtator's view), 7 Pim and the heirs of the body of the ſaid Coningesby; 
with remainders over, as in the will; which intent of the teſtator may, by 
law, take effect, as an exec utory deviſe ; ; for, the contingency muſt happen 
within the compaſs of a life in being ; and the freehold in the mean time 
(being undiſpoſed of) deſcends to the teſtator's heir at law. — 


And this, his Trp ſaid, would effectuate the whole intention of the 
teſtator,” 


Subſe- 
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Subſcquent to the laſt caſe was that of Wellington and Wel— 
lington, upon a point of rcal conſequence—\V hether a teſtator 
who was a batchelor, and deviſed his eſtate es, in default of iſſue of 


his own body, to two truſtees, and their heirs, Fan eftectually 
diſpoſed of his eſtates by the will. 

This was a caſe out of chancery, upon the will of Richard Cary, late of 
Walcottin, in the county of Oxford, eſq. wherein, after directing the pay- 
ment of his debts and funeral expences, he proceeds thus: Item, in default 
of iſſue of my own body, I give, deviſe, and bequeath,” &c. and fo gives all 
111 eftates in the ſeveral counties of Oxford, Southampton, Middleſex, Sur- 
rev, Hereford, and in the city of London, unto John Arrowſmith, of Chal- 
bery, in the county of Oxſord, Clerk, and to James Simmons, one of the 
aldermen of New Woodſtock, in the county of Oxtord, and their heirs, in 
truſt, to pay out of the rents, iſſues, and profits, unto his ſiſter Elizabeth 


Wellington an annuity of . 100. per annum, during ſuch time, and until 


all his juſt debts, funeral expences, and legacies (other than annuities) 
ſhould be fully paid and ſatisfied; and alſo an annuity of J. 40. per annum to 


a ſervant, Sarah Vollier. Then he gives another annuity, and ſeveral legacies; 
and directs, that, immediately from and after ſuch time as all his juſt debls, 


funeral expences, and the legacies given by his will (other than annuities), 


| ſhall be fully paid and ſatisfied by the ſaid truſices, from and out of the rents 


and profits of his ſaid eſtates, and ſubject to the two annuities before given 


to the ſaid Sarah Vollier and Jane Wellington, he gives and deviſes all his 
_ eſtate, to his ſiſter Elizabeth Wellington for life, with divers remainders 


over. 
«© The teſtator, at the time of making his ſaid will, and at the time of his 


| death, was ſeiſed in fee of the premiſes deviſed by him to the ſaid Jolin 
Arrowſmith and James Simmons, in default of iſſue of his own body; and 
died a batchelor, leaving the ſaid Elizabeth Wellington and Jane Collins, 

wite of Thomas Collins, his fiſters and coheirs. His truſtees 8 the 


truſts. 

** Upon theſe facts, it was ordered by a decree} in Chancery, dated the 
9th of November, 1767, in a cauſe between the ſaid Richard Cary Wel- 
lington and others, plaintiffs, and Thomas Collins and the ſaid Elizabeth 
W ellington and others, defendants; that the following queſtion be put, for 

the opinion of this court of King s Bench; viz. 


Phe: * Whether 
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«© Whether the ſaid John Arrowſmith and James Simmons, the truſtees in 
the ſaid will, took any and what eſtate under the ſaid will.” 
Mr. Blackſtone, on behalf of the plaintiffs, argued, that they took ; 

- baſe fee, determinable upon the payment of the debts, legacies, and 
_ annuities. | | 

The objection was, that this deviſe to them is an executory deviſe, and 
too remote to take effect by law: it is not to take place till after a general 
failure of iſſue. 

„ Anſwer. The default of iſſue of his body is only a condition preceden:, 

The teſtator was a batchelor. His will was to take no effect, if he married 

and had children. The words of it are, in default of iſſue of my cn 

body, I give, deviſe, and bequeath, &c. If he had married and had chi}. 
dren, that would have amounted to a revocation of his will. 

#6 Afﬀeter the queſtion had been fully argued by Mr. Blackſtone and MW. 
Dunning; Lord Mansfield ſaid, When a deviſe muſt take effect at the 
death of the teſtator, it is not properly an executory deviſe. Such a deviſe i; 

a deviſe upon a contingent event, which muſt happen at or before the death 

of the teſtator : an executory deviſe, is a deviſe that is to take place in 

Juture. | 

As to an in plied revocation, from akeration of circumſtances, it is nom 

ſettled, that as to pe: ſonal eſtates, marriage, and having a child, 74 a rero- 

cation: But no caſe has yet holden that marriage alone is a revocation. 
I I ſee no ground of argument, why the law ſhould not be the ſame as to 
deviſes of land. The reaſon is the fame. In Meggot verſus Meggot, lord 

Hardwicke directed an iſſue merely to try this queſtion. But the cauſe was 

made up by the family, and never tried &. - 

„We will think upon it ; and EY e our cortificate. 
„The certificate was as follows : * Having heard counſel on both ſides, 

and conſidered this caſe, we are of opinion, that John Arrowſmith and James 

Simmons took a fee delerminable when the purpoſe of paying the teſtator's 
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It has ſince been l in the Court of 8 by the opinions 
of Sir Thomas Parker (then lord chief baron), Mr. baron Smythe, and Mr. 
baron Adams, againſt Mr. baron Perrot; and alfo at the Cockpit, Sir Eardley 
_ Wilmot and lord chief juſtice De Grey ucurring, , that marriage and a 
child was a reyocation of a  devile of land. 


debts, | 
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debts, legacies, and funeral expences, out of the rents, iſſues, and profits, 
of the deviſed premiſes, in aid of the perſonal eftate, ſhall be performed.” 


A cauſe of great importance upon the conſtruction of a will, 
how far the manifeſt intention of the teſtator ſhould prevail in 
letting in a deviſe in favor of children born ſubſequent to the 
execution of the will, on the ground of their being virtually in- 
cluded in the proviſion for a poſthumous child, came on to be 
heard before the right honourable the Lord Chancellor, on the 
7th of June, 1769, when a caſe was made for the opinion of the 
Court of King's Bench. The juriſprudent will find a full ſtate of 
the caſe * in «h Burr. 2703. The following brief ſtate of it will 

probably be ſufficient to make the cartificate of lord Mansfield, 
and the other judges of the court, perſpicuous and ſatisfactory. 

Edward Preſgrave, being ſeiſed and poſſeſſed of a very conſiderable real 
and perſonal eſtate, did, on or about the 2oth of October, 1753, duly make 
his will in writing, and thereby gave and deviſed to Eleanor his wife the 
{everal freehold and copyhold premiſes therein particularly mentioned (which 
{aid copyhold premiſes he had previouſly ſurrendered to the uſe of his will), 
to hold the ſame unto the ſaid Eleanor until his fon Thomas Preſgrave ſhould 
attain the age of twenty-one years; in truſt, nevertheleſs, that ſhe ſhould 
educate and maintain him till that time, out of the rents and profits of the 

Taid premiſes ; and then he deviſed the ſame to his ſaid ſon 27 omas in fee. 
But if it ſhould happen t that his ſaid wife ſhould be enceinte with one or more 
children, at the time of his deceaſe, and his ſaid ſon Thomas ſhould dic 
without iſſue before he attained the age of twenty-one years, ſuch child or 
children being then living ; he then deviſed the ſaid premiſes to his ſaid 
wife till ſuch child or children ſhould attain his, her, or their ages of 
twenty-one years; in truſt nevertheſs, that ſhe ſhould educate and maintain 
ſuch child or children till that time, out of the rents and profits of the faid 
Premiſes ; and then he deviſed the ſame to ſuch child or children in fee. 
But if it happened that his ſaid ſon Thomas ſhould die without leaving iſſue 
Of his body, and before he attained the age of twenty-one years, or that his 
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ſaid wife ſhould, at the time of his the ſaid teſtator's deceaſe be enceinte with 
one or more child or children, who ſhould die without leaving iſſue of his, 
her, or their body or bodies, before he, ſhe, or they, attained their age or 
ages of twenty-one years, then he deviſed the ſaid premiſes to his ſaid wit. 
for the term of her natural life, with divers remainders over. 

The teſtator, at the time of making his ſaid will, had only one child. 
the ſaid Themas ; but after the making thereof, and before his death, he kad 
two other ſons born; vis. the plaintiffs Edward and John. | 

On the 12th of January, 1759, the ſaid teſtator Edward Preſgrave died, 
without altering or revoking his will, leaving iſſue three children; the aid 
Thomas Preſerave who died, without iſſue, in Auguſt, 1766, and the {aig 
Edward Preſgrave and John Preſgrave, infants of tender years, who were 
born after the making of the will, in the teſtator's life-time, and who are ſtil 
living, and who are not provided for, unleſs they take by this will. 

Eleanor the teftator's widow was ſtill living; but was not enceinte at te 

teſtator's death. 

The caſe for the opinion of the Court of King's Bench was, Whether 
in the event that has happened, any and what eſtate is veſted in the plaintiff 
__ Eleonor, and the ſeveral defendants the deviſees, or any of them, and if nc 
eſtate is veſted in them, or any of them, then whether any and what eſtate is 

veſted in the Pinne itt Edward and John Preſgrave, the two infant children, 
or either of them 

After the caſe had been twice very ably and fully argued, the judges of 
the Court of King's Bench certified as follows: 

Me are of opinion, that, the proviſion made by the teſtator being for chil- 
dren which were to be born after the making of his will, he certainly ia. 
zended to comprehend all the children which ſhould be born of his then 
wife (whether before or after his deceaſe); for, we think that a father, in 
making an expreſs proviſion for any children which his wife ſhould be enceinte 
with at the time of his deceaſe, could never intend-to give his eſtate to ſuch 
children, in excluſion of, or to his nephews (as the event has happened) in 
preference to, any child or children that might be born in his liſe-tinie. 

«« We are of opinion, therefore, that (notwithſtanding the defe# of e preſ- 
Jon in this will) the children born before the teſtator's death are virtually in- 
cluded in the proviſion ſo anxiouſly made by a parent for. his poſthumous 


children; and that, upon the true conſtruction of this will, the plaintiffs 
Edward 
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Faward and Jobn will be intitled (from the teſtator's ani feſ intent) to take 
an eſtate in fee in the premiſſes at their reſpective ages of one and twenty; 


and that in the mean time the plaintiff Eleanor, their mother, is entitled to 
hold the ſaid premiſes, ſubject to the truſt of the ſaid will, for their education | 


and maintenance. 
| MANSFIELD, 
April 23, 1771. 0 R. As rx. 
E. W1LLES;: 
W. H. AsHRUnsT.“ 


Lord Mansfield's alteration of the mode of certifying caſes 


ſent from the court of Chancery to the court wherein he pre- 


ſided. —His lordſhip thus delivered the opinion of the court, with 


his obſervations- on, and objections to, the former mode of cer- 
tifying: 


4 found it a cuſtom; in caſes ſent by the court of Chancery for our opi- 
nion, to. certify it privately to the lord chancellor in writing, without de- 
claring in this court, either the opinion itſelf, or the reaſons upon which it 
is grounded. But I think the cuſtom wrong, as well as unſatisfactory to the 


bar; and therefore, in the two cafes that now wait: our certificate, and for 
the future, we ſhall declare our opinion in this court. 'The preſent caſe of 


Wright and Holford is that of a deviſe to the uſe of all and every the daughter 
and daughters of Peter Holford and Conſtantia Maria Hoiford, and the heirs of 


their body and bodies ; ſuch daughters, if more than one, to-take as tenants 
In common, and not as joint-tenants ; and, for default of ſuch iſſue, to the 


uſe of the teſtator 8 right heirs. Our certificate in the preſent caſe 1 is in theſo 


words. 


There are no words in the inſtrument bearing date the 3d of May, 17 58 I 
Which! intimate any intention to limit over the reſpective ſhares of the two 


daughters dying without heirs of their bodies reſpectively; on the contrary, 
the limitation over is of the whole. eſtate limited to all the daughters, and is 
0 take place on the expreſs contingency of failure of all and every the 
daughter and daughters, and the heirs of their body and bodies; and the 


limitation over, in default of ſuch ilſue, is to the N law. Conſequently | 
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we are of opinion, that as nothing is given to the heir at law whilſt any f 
the daughters or their iſſue continue, they muſt among themſelves take croſßz 
remainders.“ 

N. B. Lord Mansfield added, * That the introductory words of © ther. 
being nothing in the inſtrument of May 3, 1758 *, that ſhewed the limit 
tion over to the right heir, was to take place upon failure of either of the 
daughters of their iſſue reſpectively, were emphatically put in, in anſwer to 
the caſes of Comber ver/us Hill, and Williams verſus Brown, cited in the 
argument by ſerjeant Hill, and in order to ſatisfy his doubts. 


The caſe of Baldwin againſt Karver and another Was next 
in point of time, and was that of a deviſe to truſtees, in truſt 
for the uſe of the heirs male of J. A. and in default of {uch 
iſſue to the uſe of the heirs male of R. A. and, in default of ſuch 
iſſue male, to the uſe of all and every the e of J. A 
and S. M. as tenants in common. 

By a codicil bearing even date with the will, the teſtator direct 
the truſtees to pay the intereſt and produce of his real and per- 
ſonal eſtate to his wife S. A. and to the ſaid J. A. and R. A. du- 
ring their lives, with ſurvivorſhip. Eight grandchildren were 
alive at the date of the will ; a ninth was born before the teſtator 
died; twelve more were born after his deceaſe, and all in the 
lifetime of R. A. who died without iſſue. Held, that as the 
twenty-one grandchildren, were all alive at the death of R. A. 
all were equally intitled. This caſe, propter di Heultaten, was 
twice argued. Lord Mansfield delivered the opinion of the 
court at conſiderable length, which the juriſprudent will find | in 
Cowp. Rep. 313. 
Soon afterwards the caſe of Freeman againſt the duke of 
Chandos and others, et e contra, introduced a queſtion reſpect- 
ing a remote reverſion 1 in fee, w hich was deemed to pals apo 


1 
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general words, in an act of parliament by way of ſettlement in 
-xecution of articles, though the reverſion was not particularly 
in contemplation at that time *, the general w ords being ſufli- 
cient to carry it, and the intention of the parties being to include 
all the eſtate of the ſettler. 

In another branch of the laſt caſe, the material facts were 
tated to be; One deviſes all his eſtate, &c. in the countics of 
Glouceſter and Worceſter, and elſewhere in the kingdom of 
England, to truſtees, ſubject to certain charges thercon, and li- 
mitations in his marriage-lettlement named, in truſt to ſtand 
{eiſed of the ſaid eſtates in G. and W. or cl{ewhere to certain 
uſes. His eſtates in G. and W. were the only eſtates charged or 
mentioned in his marriage-ſettlement. But he was alſo intitled 
to a reverſion of certain eſtates in the counties of Oxford and 
Wilts. Held, that this reverſion paſled by the words „ elſewhere 
in the kingdom of England + ; Lord Mansfield obſerving, that 
if the words of the will are not ſufficient to carry the premites 
in queſtzon, the drag-net of conveyances will never end; after- 
wards, on the 2oth of November, in this term, the court cer- 
tified in theſe words. 


90 Having heard counſel on both fides, and conſidered this caſe, we are 
of opinion that the reverſion in fee of one undivided ſeventh part of the 
Keth eſtate, veſted in Robert Tracy, did paſs by the will of Robert Tracy.” 


In 1780, a farther cafe was ſent from the court of Chancery, 
which was that of a deviſe of the fee-ſimple and inheritance to 
A. and his child or children for ever, when he ſhall be twenty- 
one years of age; but, if he die before that time, then the lee 
imple and inheritance to B, A. takes an eſtate- tail. 


Lord Mansfeld. I had a 94 to ſee whether ingenuity could raiſe a 
doubt on the one fide, Or Happily an argument on the other, to make the | 
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aſe plainer than it is on the face of it. If the teſtator had uſed the wore, 
Hall his eſtate,* * inheritance,” or * for ever, and had ſtopped there, the 
fee-ſimple would have paſſed. But the words, child or children,“ are t 
the full as reſtrictive, as if he had ſaid, and if my ſon die without heijz; 
of his body.” To give the father an eſtate in fee, would be to ſtrike thole 
words out of the will. They muſt operate to give him an eſtate-tail, fo: 
there were no children born at the time, to take an immediate eſtate | by 
purchaſe. The meaning is the fame as if the expreſſion had been ty 
William and his heirs,” that is to ſay, * his children or his iſſue. The 
WOrgs for ever, make no difference, for William's fue might laſt for 
ever. | 

The Certificate was as follows: : 

„Having heard counſel and confidered this caſe, we are of opinion, that 
William Stevens took (under the above will of Chriſtopher Stevens) an 
eſtate-tail to him, and the heirs of his Dots with reverſion to himſelf in 
fee by delcent. 


MANSFIELD. 

E. WILLEsõ. 

W. H. As HHURs T. 
F. BuLLER. 


12th February, 1780. 


Although the ſeleckion of a how leading kk ſent by the Court 
of Chancery to a court of law may be ſufficient to eſtabliſh the 
| propoſition, which the author of theſe ſheets was deſirous to pro- 
pound, reſpecting the declared intention of a teſtator being, as it 
were the polar ſtar, which guided the lord chief juſtice and the 
court in their certificates; yet, for the farther illuſtration of this 
doctrine, the juriſprudent . is referred to many ſimilar and impor- 
tant determinations, in the opinions of lord Mansfield and the 
other judges of the court of King's Bench thereon, in 5 Burr. 
2606. In Cowper's Reports, pages 40, 234, 360, 363, 797, $08. In 
Douglas's Reports; ſee pages 470—491. Fonnereau and Fonnereau, 
Which, propter difficultatem, was repeatedly and elaborately argued, 
and which affords another pleaſing inſtance of lord Mansfield's 
ſtopping the judgement of the court from being entered-up 3 and 


altering 


ey 
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altering his opinion in conſequence of further and full inveſtiga— 
tion of the abſtruſe doctrine of double contingencies and exccu— 


tory deviies, whence the jurifpendent may ſtore his mind with 


rules and principles, well- worthy of being treaſured up. 14. 
Liber. 309 and 415. 


The Ws of 19s Lord Chief J uſtice s charge to the Jury in 


Lord Sandwich's proſecution of the printer of the London Even- 
ing Poſt, for Scandalum magnatum. 


Lord Mansfield ſaid on this occaſion, 


There were two forts of proſecutions 1n matters of libel, criminal and 
vil. In caſes of criminal proſecution, the truth or falſehood of the charge 
was totally immaterial, the charge itſelf being the libel. If a perſon charges 


another with felony, forgery, or theft, ſuppoſing the charge true in every 
part, the perſon is ſtill guilty of a libel; and why? besauſe the law has 


provided a puniſhment for ſuch offences. If therefore the man is guilty, 


proſecute him; but to charge him with crimes is an extrajudicial proceed- 
ings, and as ſuch may be puniſhed. As to civil actions in caſes of libel, 


the matter is otherwiſe ; there the falſehood of the libel conſtitutes the crime. 


In the caſe before us, the defendant hath put himſelf upon proving the 
truth of the libel. Well! what have the evidence proved ? Nothing which 


1 nffects the plaintiff, Had Corte been Lord Sandwich's agent or ſecretary, 
S the plaintiff might have been affected by a kind of implication ; but, that 


not being the caſe, and the evidences both concurring to clear Lord Sand- 


wich from having any hand in the buſineſs, not the ſlighteſt ground appears 
to accuſe the plaintiff. Parrott was very properly aſked the name of the 


perſon who procured theſe places : he at firſt boggled a little, but aſter- 


wards mentioned the perſon. With reſpect to the whole of the evidence, 
had the plaintiff's counſel objected to it, ſuch objection wonld have been 
well founded ; for undoubtedly it is not evidence de bene ee; it goes no 
farther than to prove a converſation which paſſed between the parties who 


delivered it and a third perſon; however, the counſel did not at firſt ob- 
ect to it, though they did afterwards, With reſpe& to the publication, 
that is proved by the witneſs who bought the paper; and from the returns 
made by the Stamp-office it appears that the defendant was the publiſher at 
the time the libel appeared. You will, therefore, Gentlemen, find for the 
Q 3 plaintiff; 
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Plaintiff; but I will not ſay one word about the damages, as you are perfe+ 
maſters of the caſe, and will, no doubt, nen weigh every circumſtance 
of pri vate and public character.“ 


On the gth of January, 1570, the king having opened the 
ſeſſions with a ſpeech, the duke of Ancaſter made the uſual mo. 
tion for an addreſs. Lord Chatham roſe, and at the cloſe of hi; 
ſpeech took occaſion to inform the houſe that he had drawn up 
an amendment to the addreſs, which he begged leave to ſubmit 
to the conſideration of the houſe. 


And, for theſe great and eſſential purpoſes, we will, with all convenient: 
ſpeed, take into our moſt ſerious conſideration the cauſes of the diſcontent; 
which prevail in ſo many parts of your Majeſty's dominions ; and particu. 
larly the late procecdings of the Houſe of Commons, touching the incanx | 
city of John Wilkes, Eſquire, (expelled by that Houſe,) to be elected a 
member to ſerve in this preſent parliament ; thereby refuſing (by a reſolu- 
tion of one branch of the legiſlature only) to the ſubject his common right, 
and depriving the electors of Middleſex of their free choice of a repre- 
lentative. 

«© The cautious and guarded terms in which this amendment is drawn up, 
will, I hope, reconcile every noble lord who hears me, to my opinion ; and, 


©: MY: I think no man can diſpute the truth of the facts, ſo I am perſuaded no 


man can dipute- the Property and necealty of laying thoſe facts before his 
Majeſty.” 


Lord Mansfield followed Lord Chatham 


He began with affirming, that he had never delivered any opinion upon 
the legality of tlie proceedings of the Houſe of Commons on the Middleſes 
election, nor ſhould he now, notwithſtanding any thing that might be ex- 


pected from him. That he had locked it up in his own breaſt, and it ſhould | 


die with him: that he wiſhed to avoid ſpeaking on the ſubject ; but that the 
motion made by the noble lord was of a nature too extraordinary, and too 
alarming, to ſuffer him to be ſilent. He acknowledged the unhappy dif- 
tracted ſtate of the nation; but he was happy enough to affirm, with a fate 
conſcience, that he had no ways contributed to it: that, in his own opinion, 


declarations of the law made by either houſe of parliament were always oe 
| | tende 
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tended with bad effects; he had conſtantly oppoſed them whenever he had 
an opportunity, and in his judicial capacity thought himſelf bound never to 
pay the leaſt regard to them. That although thoroughly convinced of the 
illegality of general warrants (which, indeed, naming no perſons, were no 
warrants at all), he was forry to ſee the Houſe of Commons by their vote 
declare them to be illegal. That it looked like a legiſſative act, which yet 
had no force or effect as a law.: for, ſuppoſing the houſe had declared them 
to be legal, the courts in Weſtminſter would, nevertheleſs, have been bound 
to declare the contrary; and conſequently to throw a diſreſpect upon the 
vote of the houſe : but he made a wide diſtinction between the general de- 
elarations of Jaw, and the particular decifion which might be made by either 
| houſe, in their judicial capacity, upon a caſe coming regularly before them, 
and properly the ſubject of their juriſdiction. That here they did not act as 
legiſlators, pronouncing abſtractly and generally what the law was, and for 
the direction of others; but as judges, drawing the law from the ſeveral 
ſources from which it ought to be drawn, for their own guidance in deciding 
the particular queſtion before them, and applying it ſtrictly to the decifion 
of that queſtion. That for his own part, wherever the ſtatute-law was ſilent, 
he knew not where to look for the law of parliament, or for a definition of 
the privileges of either houſe, except in the proceedings and deciſions of 
each houſe reſpectively. That he knew of no parliamentary code to judge 
of queſtions depending upon the judicial authority of parliament, but the 
practice of each houſe, moderated or extended according to the wiſdom of 
the houſe, and accommodated to the caſes before them. That a queſtion 
touching the ſeat of a member in the lower houſe could only be deter- 
mined by that houſe: there was no other court where it could be tried, nor 
to which there could be an appeal from their deciſion. That wherever a 
court of juſtice is ſupreme, and their ſentence final (which he apprehended 
no man would diſpute was the caſe of the Houſe of Commons in matters 
touching elections) the determination of that court muſt be received and 
ſubmitted to as the law of the land ; for, if there be no appeal from a judicial 
ſentence, where ſhall that ſentence be queſtioned, or how can it be reverſed ? 
He admitted that judges might be corrupt, and their ſentences erroneous ; 
but theſe were caſes for which, in reſpect to ſupreme courts, the conftitu- 
tion had provided no remedy. That, if they wilfully determine wrong, it 
was iniquitous indeed, and in the higheſt degree deteſtable. But it was a 
crime of which no human tribunal could take cognizance, and it lay be- 
Q q 2 . tween 
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tween God and their conſciences. That he avoided entering into the merits 
of the late deciſion of the Houſe of Commons, becauſe it was a ſubject, he 
was convinced, the lords had no right to enquire into or to diſcuſs. That 
the amendment propoſed by the noble lord threatened the moſt pernicious 
conſequences to the nation, as it manifeſtly violated every form and law of 
parliament ; was a groſs attack upon the privileges of the Houſe of Com- 
mons, and, inſtead of promoting that harmony which the king had recom. 
mended, muſt inevitably throw the whole country into a flame. That there 
never was an inftance of the lords enquiring into the proceedings of the 
Houſe of Commons with reſpect to their own members; much leſs of their 
taking upon them to cenſure ſuch proceedings, or of their adviſing the i 
crown to take notice of them. If, indeed, it be the noble lord's deſign to 
quarrel with the Houſe of Commons, I confeſs it will have that effect, and 
immediately. The lower houſe will undoubtedly aſſert their privileges, and 
give you vote for vote. I leave it, therefore, to your lordſhip's to conſider 
the fatal effects which may ariſe in ſuch a conjuncture as the preſent, either 
from an open breach between the two houſes of parliament, or between the 
king and the Houſe of Commons. But, my lords, if I could ſuppoſe it 
vere even adviſeable to promote a diſagreement between the two houſes, I 
would ftill recommend it to you to take care to be in the right; whenever 
I am forced into a quarrel, I will always endeavour to have juſtice on my 
fide. Now, my lords, admitting the Houſe of Commons to have done 
wrong, will it mend the matter for your lordſhips to do ten times worſe ?= _ 
And that I am clearly convinced would be the caſe, if your lordſhips were 
obliged to declare any opinion of your own, or offer any advice to the 
crown, on a matter in which, by the conſtitution of this country, you have 
no right whatever to interfere. I will go farther, my lords; I will affirm, 
that ſuch a ſtep would be as ineffectual as it would be irregular. Suppoſe 5 
the king, in conſequence of our advice, ſhould diſſolve the parliament (for 
that, I preſume, is the true object of the noble lord's amendment); the next 
Houſe of Commons that meets, if they know any thing of their own privi- 
leges, or the laws of this country, will undoubtedly, on the very firſt day 
of the ſeſſion, take notice of our proceedings, and declare them to be a vio- 
lation of the rights of the Commons. They muſt. do ſo, my lords, or they 
Will mee betray their conſtituents and themſelves. A noble lord 
| (lord Marchmont) near me has propoſed, that we ſhould demand a con- 
| tkerence with the other houſe. | It would be a more moderate ſtep, I conſels, 
IN 8 „ Dut 
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but equally ineffectual. The Commons would never ſubmit to diſcuſs their 
own privileges with the Lords. They would not come to a conference upon 
ſuch a ſubject; or if they did come, they would ſoon break it up with in- 
dignation. If, then, the Commons have done wrong, I know of no re- 
medy, but either, that the ſame power ſhould undo the miſchief they had 
done, or that the caſe ſhould be provided for by an act of the legiſlature. 5 
That, indeed, might be effectual. But whether ſuch a remedy be proper 
or neceſſary in the preſent caſe, or whether indeed it be attainable; confider- 
ing that the other houſe muſt give their conſent to it, is not a queſtion now 
before us. If ſuch a bill ſhould be propoſed, it will be regular and parlia— 
mentary, and we may then, with propriety, enter into the legal merits of 
the deciſion of the Houſe of Commons. As for the amendment propoſed by 
the noble lord, I object to it as irregular and unparhamentary. I am per- 
ſuaded, that it will be attended with very pernicious conſequences to this 
country, and that it cannot poſſibly produce a ſingle good one.” 


Lord Chatham's amendment was negatived. 


On a further motion of Lord Chatbam®, 


That the capacity to be choſen a repreſentative of the Commons in par- 


= lament being under known reſtrictions and limitations of law, an original 


Inherent right of the ſubject may be cognizable by law, and is a matter 
wherein the juriſdiction of the Houſe of Commons, though. unappealable as 
to the ſeat of their member, is not final or concluſive.” 


His lordſhip's firſt ſpeech, which laſted two hours, was ex- 
tremely diſpaſſionate, ſenſible, and much to the point in queſtion. 
He enlarged greatly upon the Middleſex election, and urged the 
neceſſity of diſſolving the parliament, which, he declared, by 
ſeating colonel Luttrell, and rendering Mr. Wilkes incapable of 
being elected, had infringed the rights of the electors, and that 
an action at law would certainly lie againſt the Houſe. After 
diſplaying great eloquence, with the moſt admirable candor and 
gentleneſs, he made a digreſſion upon the modern manner of 
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direing a jury from the bench, and giving judgement upon 
proſecutions for libels. 


Lord Mansfield roſe, ſaying, 


"ON He ſhould not ſpeak to the queſtion, but to what the noble lord had ſaid 


in the digreſſion, which, he obſerved, he had handled with great decency, 


that as to directions to juries, they had ever been the ſame as now; they 
were nothing novel, nor had they till this moment been once called in 
queſtion. His lordſhip could, he ſaid, quote numerous authorities, equally 
juſt and reſpectable, of this opinion; but he would now only mention three, 
Mr. Juſtice Denniſon, Mr. Juſtice Foſter, and Mr. Juſtice Yates, all inde- 
pendent men. The noble lord who ſpoke before had miſconceived the mat- 
ter, by implicitly believi ing, as many others did, what had appeared in 


print reſpecting the nature of libels and directions to juries, whereas muc!; 


was often printed totally falſe and groundleſs. If he properly underſtood the 


noble lord, he meant to ſay, that the jury were told, they were only judges 
of fact, and not of law; but his lordthip was miſtaken ; he had always, in 
one uniform manner, told a jury that they were to judge of what appeared 

by the evidence in court, both reſpecting the publication and reſpecting the 


juſtification of any libel. Where no juſtification of the matter in the infor- 


mation was entered 1 into, they were to find, according to their judgement, = 


whether the inuendos and the criminal inference * in the information were 
ſuch as the paper deſerved. His lordſhip obſerved, he ſhould at all times be 


proud of changing his opinion, when it appeared to him that his judge- 
ment was improper. Many precedents of the ableſt lawyers doing ſo 
might be recollected; and upon all trials where he preſided, he told the 


court, if he was wrong in his direction, he would moſt willingly be ſet right; 


which might be done in an arreſt of judgement ; for, if a direction to a jury 


was impreper, the whole verdict was null and void, and a new trial muſt be 
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the paper was eriimninal or not, was not a Point for them, but for the court t 


* 


g ranted 


WILLIAM EARL OF MANSFIELD. 303 


granted,” His lordſhip ſaid, that, what might probably ſurprize that Houſe, 
no objection had, in fourteen years, been ever made to his conduct in this 
particular, though he had ſo repeatedly deſired the court to do it if they 
thought him wrong. Judges cannot go away from the expreſs and known 
law of the land; they are bound by oath punctually to follow the laws. He 
declared, he had ever made it the rule of his conduct to do the thing that 
was juſt ; and, conſcious of his own innocence and rectitude, he was per- 
fectly unmoved by any libel or publication concerning him. His lordſhip 
here alſo expreſſed the opinion he held of his own conduct and intentions by 
quoting a line from Shakſpeare. As to the motion, and what the noble earl 
had thrown out reſpecting the diſſolution of the Houſe of Commons, their 
own Houſe were laſt year alarmed at it; how much more ſhould they now 
be, in the preſent ſituation of affairs? As to action for damages, what da- 
mage could be recovered of the Houſe of Commons, Who would, doubtleſs, 
plead a breach of privilege?“ N 


He concluded with a great complimear” to the earl of Chatham, | 
for what he had, though out of office, very recently ſaid in the 
Houſe concerning the legality of the om warrants. 


1770. 
On the 8th of May, 1770, a bill for taking away all privilege 
& from a lord's effects, and from his ſervants, was debated in the 
= Upper Houſe; wherein juſtice being weighed by their lordſhips in 
the balance, preponderated over ſelf-intereſt. Lord Mansfield roſs 
in ſupport of the bill, . 


1 * My lords, 

- When ! conſider the importance of this # bill to your 
lordſhips, I am not ſurprized it has taxen ſo much of your conſideration. = 
It is a bill, indeed, of no common magnitude; it is no leſs than to take 
away from two-thirds of the legiſlative body of this great kingdom certain 
privileges and immunities, of which they have been long 9 Per- 


1 — 


N 


, 2 The bill — and the act received the — afſent at the end of the 
8 ion. NN 
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haps there is no ſituation that the human mind can be placed in, that i; 5 
difficult, and fo trying, as where it is made a judge in its own cauſe, There 
13 ſomething implanted 1 in the breaſt of man ſo attached to itſelf, ſo teng. 
cious of privileges once obtained, that, in ſuch a ſituation, either to diſcus. 
with impartiality, or decide with juſtice, has ever been held as the ſummit 
of all human virtue. The bill now in queſtion puts your lordfhips in tl:is 
very predicament ; and I doubt not but the wiſdom of your deciſion will 
convince the world, that, where ſelf-intereſt and juſtice are in Oppoſite 
ſcales, the latter will ever preponderate with your lordſhips. 

« Privileges have been granted to legiſlators in all ages and in all countries 


The practice is founded in wiſdom ; and, indeed, it is peculiarly effential t 


the conſtitution of this country, that the members of both Houſes ſhould be 


free in their perſons in caſes of civil ſuits; for, there may come a time when 
the ſafety and welfare of this whole empire may depend upon their atten- 
dance in parliament. God forbid that I ſhould adviſe any meaſure that 


would in future endanger the ſtate ; but the bill before your lordſhips has, [ 


am confident, no fuch tendency, for it expreſsly ſecures the perſons of mem- 


bers of either Houſe in all civil ſuits. This being the caſe, I confeſs, when 
I ſee many noble lords, for whoſe judgement I have the greateſt reſpect, 


| ſtanding up to oppoſe a bill which is calculated merely to facilitate the reco- 
very of juſt and legal debts, I am aſtoniſhed and amazed. 'They, I doubt 


not, oppoſe the bill upon public principles; I would not wiſh to inſinuate 
that private intereſt has the leaſt weight in their determination. 


This bill has been frequently propoſed, and as frequently miſcartied; 


but it was always loſt in the Lower Houſe. Little did I think, when it had 


paſſed the Commons, that it poſſibly could have met with ſuch oppoſition 
here. Shall it be ſaid that you, my lords, the grand council of the nation, 


the higheſt judicial and legiſlative body of the realm, endeavour to evade by 


privilege, thoſe very laws which you enforce on your fellow- ſubjects? Forbid 


it juſtice. I am ſure, were the noble lords as well acquainted as I am with but I 
half the difficulties and delays that are every day occaſioned in the courts of 


juſtice, under Arps of privilege, they would not, nay, they could not, 
oppole this bill. 


5 have waited with patience to hear what arguments might be urged | 


againſt the bill, but I have waited in vain ; the truth is, there is no argu- 


ment 
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ment that can weigh againſt it. The juſtice, and expediency, of this bill is 
ſuch as renders it ſelf-evident. It is à propoſition of that nature that can 
neither be weakened by argument, nor entangled with ſophiſtry. Nluch, in- 
deed, has been ſaid by ſome noble lords on the wiſdom of our anceſtors, 

aud how differently they thought from us. They not only decreed, that 
privilege ſhould prevent all civil ſuits from proceeding during the litting of 
parti: ament, but likewiſe granted protection to the very ſervants of members, 

[ ſhall ſay nothing on the wiſdom of our anceſtors ; it might perhaps appear 
invidious, and is not neceſſary in the preſent caſe. I ſhall only ſay, that 
the noble lords that flatter themſelves with the weight of that reflection, 


ter. Formerly it was not ſo faſhionable either for maſters or ſervants to run 
in debt as it is at preſent ; nor formerly were merchants nor manufacturers 
members of parliament, as at preſent. The caſe now is very different. Both 
merchants and manufacturers are, with great propriety, elected members of 
the Lower Houſe. Commerce having thus got into the legiſlative body of 
the kingdom, privilege muſt be done away. We all know that the very 
ſoul and effence of trade are regular payments; and fad experience teaches 
us, that there are men, who will not make their regular payments without 
the compulſive power of the laws. The law then ought to be equally open 
to all; any exemption to par ticular men, or particular ranks of men, is, in 
a free and commercial country, a ſoleciſm of the groſſeſt nature. But I will 
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dent without any. I ſhall only ſay a few words to ſome noble lords, who 
foreſee much inconveniency from the perſons of their ſervants being liable to 


arreſted while he is driving his maſter to the houſe, and conſequently he will 
not be able to attend his duty in parliament. If this was actually to happen, 
there are ſo many methods by which the member might {till get to the 
houſe, I can hardly think the noble lord to be ſerious in his objection. Ano- 


can be a valuable ſervant, nor an honeſt man, who gets into debt, which he 
neither 1s able nor willing to pay till compelled by law. If my fervant, by 
unforeſeen accidents, has got in debt, and I ſtill wiſh to retain him, I 
certainly would pay the debt. But upon no principle of liberal legiſlation 


Mould remember, that, as circumſtances alter, things themſelves ſhould al- 


not trouble your lordſhips with arguments for that which is ſufficiently evi- 


be arreſted. One noble lord obſerves, that the coachman of a peer may be 


ther noble lord ſaid, that by this bill one might loſe their moſt valuable and 
| honeſt ſervants. This I hold to be a contradiction in terms; for he neither 
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whatever, can my ſervant have a title to ſet his creditors at defiance ; while, fh. 
forty ſhillings only, the honeſt tradeſman may be torn from his family ang 
locked up in gaol. It is monſtrous injuſtice! I flatter myſelf, howey, er, 
the determination of this day will entirely put an end to all ſuch parti 
4 proceedings for the future, by pafſing 1 into a law the bill now under pour 
q lordſhips' conſideration. 
I now come to ſpeak upon what, indeed, I would have gladly avoided, 
had I not been particularly pointed at for the part I have taken in this bill, 
. It has been ſaid by a noble lord on my left hand, that I likewiſe am runnin» 
\ the race of popularity. If the noble lord means, by popularity, that applay 0 
beſtowed by after-ages on good and virtuous actions, I have long been 
ſtruggling in that race, to what purpoſe all-trying time can alone deter. 
- mine ; but, if the noble lord means that muſhroom popularity which 1 is raiſed 
3 without merit, and loſt without a crime, he is much miſtaken in h1s opinion, 
I defy the noble lord to point out a fingle action in my life where the popu- 
larity of the times ever had the ſmalleſt influence on my determinations, ] 
thank God I have a more permanent and ſteady rule for my  conduct—the 
dictates of my own breaſt. Thoſe that have foregone that pleaſing adviſer, 
and given up their mind to be the ſlave of every popular impulſe, I fincerely 
pity; I pity them ſtill more, if their vanity leads them to miſtake the ſhouts 
of a mob for the trumpet of their fame. Experience might inform then 
that many, who have been ſaluted with the huzzas of a crowd one day, have 
received their execrations the next: and many who, by the popularity of 
their times, have been held up as ſpotleſs patriots, have nevertheleſs ap- 
peared upon the hiſtorian's page, when truth has triumphed over deluſion, 
N the afſaſſins of liberty. Why, then, the noble lord can think I am ambitious of 
preſent popularity, that echo of folly and ſhadow of renown, I am at a loſs to 
cketermine. Beſides, I do not know that the bill now before your lordſhip: 
will be popular; it depends much upon the caprice of the day. It may not 
be popular to compel people to pay their debts; and in that caſe the preſent 
muſt be an unpopular bill. It may not be popular neither to take away any 
of the privileges of parliament; for I very well remember, and many of yout 
lordſhips may remember, that not long ago the popular cry was for the ex 
tenſion of privilege ; and ſo far did they carry it at that time, that it was 
ſaid that privilege protected members from criminal actions; nay, ſuch was 


'the power of popular prejudices over weak minds, chat the very deciſions of 
ſome 
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ſame of the courts were tinctured with that do&rine. It was undoubt Ct My 
an abominable doctrine ; I thought fo then, and think fo fill; but neue 
theleſs it was a popular doctrine, and came immediately from thoſe who 


were called the friends of liberty, how defervedly time will ſhew. rue li. 


berty, in my opinion, can only extit when juſtice is equally adminiſtered t 
all, to the king, and to the beggar. Where is the juſtice, then, or where 
is the law, that protects a member of parliament more than any other man 
from the puniſhment due to his crimes? The laws of this country allow of 
ao place nor no employment to be a ſanctuary for crimes ; and, where I have 


the honor to fit as judge, neither royal favour nor popular applauſe ſhall. 


ever protect the guilty. 

„ have now only to beg pardon for having employed fo much of your 
lordſhips' time; and I am very ſorry a bill, fraught with ſo good conſe- 
quences, has not met with an abler advocate ; but I doubt not your Jord- 
ſhips' deterinination will convince the world that a bill, calculated to contri- 
bute ſo much to the equal diſtribution of juſtice as the preſent, requires, 
with your lerne, but very little ſupport.“ 


The title of this ſalutary act is, An Act for the farther pre- 
venting the Delay of Juſtice by Reaſon of Privilege of Parliament “*. 


Motion for a new trial in the cauſe of Rex ver/us Almon . 


The defendant having been convicted of publiſhing a libel 


(Junius' s Letter) in one of the magazines, called The London 
Muſeum ; which was bought at his ſhop, and even profeſſed to be 


printed for him;“” 
His counſel moved, on Tueſday the 1th of June, 1770, for a 


new trial ; upon the foot of the evidence being inſufficient to 


prove any criminal intention in Mr. Almon, or even the leaſt 410w- 


{edge of their being ſold at his ſhop. And they had affidavits to 
prove, that it was a frequent practice in the trade, for one pub- 
liſher to put another publiſher” s name to a pamphlet, as printed 


tor that tber, when in fact it was publiſhed for himſelf. That 
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this was the fact in the preſent caſe; Mr. Miller being the real 
publither of this Muſeum, but having advertized it and publiſhed 
it as printed for Mr. Almon, without conſulting Mr. Almon, or 
having his conſent or approbation. That, on the contrary, Ig 
ſoon as he ſaw his name put to it, as being printed for him, he 
immediately ſent a note to Mr. Miller, expreſſing his diſapproba. 


tion and diſſatisfaction. That he himſelf had no concern what. 
ever in this London Muſeum. That he was not at home when 


they were lent to his ſhop. That the whole number ſent to his 


ſhop was zoo. That about ſixty-ſeven of them had been fold 
there by a boy in the ſhop, but without Mr. Almon's own know- 
ledge, privity, or approbation. That, as ſoon as he diſcovered i it, 
he ſtopt the ſale, ordered the remainder to be carried up into his 
garret, and took the firſt opportunity to return them to Mr, 
Miller; that it was not proved, that the perſon who ſold them 
was Mr. Almon's ſervant, or employed by him ; or that Mr. Al- 
mon was at all privy to the ſale. | 
On Wedneſday the 27th of June, 1570, it came on again; ; and 


ſerjeant Glynn argued, that the proof againſt Mr. Almon appeared 


therefore to be defective: There was nothing to conſtitute cri- 


minality, or induce punithment. 


That, after the jury had been out about two hours, one of them 
(Mr. Mackworth) propoſed a doubt, Whether the bare proof 
of the /a/e in Mr. Almon's ſhop, without any proof of privity, 
knowledge, conſent, approbation, or malus animus, in Mr. Almon | 


himſelf, was ſufficient i in. 1 Jaw to convict him e of F 
ing a libel. 


13 


Mr. Mackworth underſtood his lordſhip': s anſwer to this doubt 
to be this: © That this was concluſive evidence.” Otherwile, 
Mr. Mackworth was convinced in his own mind, that the de- 
fendant ought not to he found guilty upon this evidence ; nor 
would he have found him guilty. He certainly gave his verdict 
under a miſtake. If he had 8 that the jury were at 

. | liberty, 
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liberty, to exerciſe their own judgement, he would have acquitted 
the defendant.— The Serjeant prayed, that Mr. Mack worth's affi- 
davit might be read. 


Lord Mansfield. ** You know it can't be read.” 


Mr. Juſtice Aſton. A juryman's affidavit with regard to his ſentiments 


in point of law, at the trial, ought not to be admitted ; whatever may be the 
caſe of his affidavit tending to rectify a miſtake in fact.” 

Lord Manyfeld, in reporting the evidence, ſaid, * Ile had told the j jury 

that there was evidence of the publication, if they believed the witneſſes. 


And he ſaid, he had directed them (as he always had done, and as he took _ 


the law to be), that if they were not ſatisfied that the blanks were filled up, 
in the information, in the true ſenſe and meaning of the writer, they ought 
to acquit the defendant : and that the epithets uſed in the information were 
inferences of law, drawn from the paper itſelf; and not facts to be proved. 
The court were of opinion, that none of the matters urged on behalf of 
the defendant, nor all of them added together, were reaſons for granting a 
new trial; whatever weight they might have in extenuation of his offence, 
and in conſequence leſſening his puniſhment. For, they were exceedingly 
clear and unanimous in opinion that this pamphlet being bought in the ſhop 
of a common known bookſeller and publiſher, importing by its title- page to 


be printed for him, is a ſufficient primd facie evidence of its being publiſhed _ 
by him : not, indeed, concluſive, becauſe he might have contradicted it, if 


the facts would have borne it, by contrary evidence. But, as he did not offer 


any evidence to repel it, it muſt (if believed to be true) ſtand good till an- 


ſwered, and be confidered as concluſive till contradicted. 
„Lord Mansfield faid, and repeated, that Mr. Mackworth had underſtood 


him perfectly right; and he was very glad to find that there was no doubt. 


of what he had faid. The ſubſtance of it was, that in point of /aw, the 
buying the pamphlet in the public open ſhop of a known profeſſed book 


ſeller and publiſher of pamphlets, of a perſon acting in the bop, primid 


facie | is evidence of a publication by the maſter himſelf; but that it is liable 


to be contradicted, where the fact will bear it, by contrary evidence tending 


to exculpate the maſter, and to ſhew that he was not privy nor aſſenting to 


it, nor encouraging it. That this being primd facie evidence of a publica- 


tion by the maſter himſelf, it ſtands good / anſwered by him; and, if not 
anſwered at all, it thereby becomes concluſive ſo far as to be lufficient to con- 
e 5 | _ „ 460 
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the other they have nothing to do. In that caſe, there would be no proof to 
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vict him, That proof of a public expoſing to fale and ſelling at his ſhop, 


his ſervant, was primd facie ſufficient ; and mult ſtand ii contradicted oy 
explained or exculpated by ſome other evidence; and, if not contradidcteq, 
explained, or exculpated, would be, in point of evidence, ſufficient or tan. 
tamount to concluſive. Mr. Mackworth's doubt ſeemed to be whether 
the evidence was ſufficient to convict the defendant, in caſe he believed 
it to be true ;* and in this fenſe I anſwered it, primd facie, 'tis good, and 
remains ſo till anſwered. If it is believed, and remains unanſwered, it be- 


comes conclufive. If it be ſufficient in point of law, and the juryman be— 


licves it, he is bound in conſcience to give his verdict according to it. 
*© In practice, in experience, in hiſtory, in the memory of all perſons li. 
ving, this is, I believe, the firſt time that it was ever doubted © that this 


zs good evidence againſt a bookſeller or publiſher of pamphlets.“ The con- 
ſtant practice is, to read the libel as ſoon as ever it has been proved to be 


bought at the defendant's ſhop. This practice ſhews that it is conſidered a; 
already proved upon the defendant ; tor, it could not be read againſt him before 
it had been proved upon him. 


«© If I am miſtaken, I am entirely open to alter my opinion, upon being 


convinced that it is a wrong one, But, at preſent, I take this point to be as 


much eſtabliſhed as that an eldeſt ſon is, in general, heir to his father; 


and, being evidence 5 md facie, it ſtands, if belicved, till contrary proof 13 
| Brough to > repel it. 


The other judges delivered ſeriatim their opinions, and con. 


curred with lord Mansfield. 


The court therefore unanimouſly 1 the rule to they 


cauſe why there ſhould not be a hew trial. 


The ſpeech of lord Mansfield, in giving his has) to the jury : 


in the caſe of the King againſt Woodfall for a libel. 


40 Though the court will not yet « dete whetlier the affidavit of any of 
the jury may be read in this cauſe, yet I have permitted one to be read 2 
little by way of ſtating it; and I there find, that the application of the Innu- 


endoes is not denied, only the criminal conſtruction put upon the paper in the 


information. To have denied the one would have been very material; with 


them 
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them of the paper, as charged in the information: but, if the jury find that 
the defendant publithed at all, they find the paper as charged in the infor- 
mation; for; that is their only enquiry. T take it from the affidavit which 
has been ſtated, that it does not appear whether the jury meant to ſay 
that the paper is no libel; if they had the leaſt doubt whether the Junuen— 
does were properly ſupplied, there ſhould be a new trial. I did not leave it 
to the jury, whether the paper was innocent or not. I never do. I ſum- 
med up to them, as I have always done in ſimilar caſes, that if they were 
not ſatisfied of the fact of publication, or had a doubt of the application of 
any of the words in the information to the blanks in the letter, they mult 
acquit the defendant. But I told them allo, that whether the paper was 
criminal or innocent was to them a ſubject of indifference ; becauſe, if 
innocent, judgement would be arreſted in this court. Here the jury did not 
mean to find the malice of the defendant, becauſe it was not within their 
inquiry; nor did they mean to exclude it, becauſe it was not w ithin their 
power to exclude a legal deduction. 

There may be ſomething of a diſtincti on in books abou- amending a ver- 
dict in civil and ina criminal caſe; but it Is a miſtake, and there is nothing im it. 
In the caſe of Gibſon for forgery, all the judges were of opinion, that, where 
the officer had drawn up the verdict contrary to the finding of the jury, it 

might be amended. There is a caſe of this ſort in the Year-books as early as 
the third of Richard III. I forget the page, as 1 ſpeak only from the me- 
mory of my reading. This is the only way of altering a verdict, either in a 
criminal or civil caſe. There is, indeed, a ſound diſtinction which holds in 
_ the pleadings ; for thoſe cannot be amended in criminal matters. | 

* Whatever may be the inclination of my opinion in this caſe, it is too 
late to have any effect from 1 it in this term: therefore let it ſtand over to the. 
Mert.“ 


Lord Mansfield's charge to the jury, on an information filed 
_ againſt the printer of the London Evening Poſt, for repub- 
liſhing Junius's Letter to the King. 


5 ISS have the ſatisfaction to > know that, if 1 ſhould be miſtaken in tlie di- 
Tection J am about to give as to your duty on the preſent occaſion, it will 
not be final and concluſive; but it is under the full conviction of my own 
mind, that Iam warranted, by the uniform practice of paſt ages, and by the 

„ „ lave. 
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Jaw of the land, that I inform you, that the queſtion for your determination 
is, whether the defendant printed and publiſhed a paper of ſuch tenor and 
meaning as is charged by the information? If the tenor had been wrong, 
the proſecution would at once have fallen to the ground; but that is not ob. 
jected to, nor is any meaning ſuggeſted by the defendant different to thy 
ſupplied by the filling up the blanks in the information. If you find th. 
defendant not guilty, you find he did not print and publiſh as ſet forth; i; 
you find him guilry, you find that he did print and publiſh a paper of the 
tenor and meaning et forth in the indi&tment. Your verdict finally eſta. 
bliſhes that fact; but you do not by that verdict find whether that pro- 
duction was legal or illegal, for, ſhould the defendant be found guilty, hz 
may arreſt the judgement, by infiſting there is nothing illegal! in this paper, 
and may carry this matter before the higheſt court of judicature in this 
kingdom. Nor do you find, by that verdict, that he did it with any degre: 
of malice or guilt, more than appears from the face of the publication. 
Nothing can be more various than the manner of publication, which may 
be attended with the higheſt degree of guilt, or with circumſtances that 
make it a venial matter. It is certain, all the epithets of malicious, fed. 
_ tious, &c. given in the information, are inferences in law; and it is ad- : 
mitted that it is needleſs to give any proof about them. 
he defendant, after conviction, may be heard to extenuate his offence 
on his own affidavit, as was lately admitted in the caſe of one of the perſons 
convicted of publiſhing the letter before you, which is a proof that the 
criminality of the fact is not determined by the jury. If you don't believe 
that the tenor and meaning of this paper are not rightly ſet forth in the in- 
8 5 formation, or, if you diſbelieve the evidence given to bring the publication 
e home to the defendant, you muſt acquit him; but, if you are ſatisfied in 
thoſe points, you muſt find him guilty. If you chuſe to determine the point of 
lato, you ſhould be very ſure, for your conſciences ſake, that your determination 
is law; but if the law was in every caſe to be determined by juries, we 
ſhould be in a miſerable condition, as nothing could be more uncertain 
from the different opinions of mankind. _ GER „ 
After this the jury withdrew, and brought | in the verdi& not ouilty.” 
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The unanimous opinion of the judges of the court of King's 
Bench, in, the cauſe of the King againſt Woodfall, cannot fail 
to be acceptable to the curious reader. 


It 
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1 It was read by lord Mansfield on the 20tz or: November, 770, 
| : the Houſe of Lords, in juſtification of hy: ouduct in that im- 
portant cauſe *. 


* his comes beſbre the court upon two rules. 

« The firſt obtained by the defendant to flay the entering up ju iagemen 
1 © 6n the verdict given in this caule, - | - 
he ſecond obtained by the attorney-general, that the verdict may be 
entered according to the legal import of the finding of the jury. 

„The laſt rule muſt, from the nature of 1t, be firſt diſcufſed, becauſe 
the ground of N upon tlie Gente r cannot be settled tilt this is di- 
1 poſed. « If. 

1 ++ Upon this rule it is neceſſary to report the trial. 
«This proſecution is an information againſt the defendant, for printing 
and publiſhing a libel in the Public Advertiſer, ſigned Junius. 

Ihe tenor of winch is ſet out with proper averments as to the me aning 
ef the libel, the ſubject- matter, and the perſons concerning which and of 
whom it ſpeaks, with Inuendos ag up all the blanks and the uſual epi- 
thets. | 

In ſupport of the proſecution, they proved by Nathaniel Crowder, that 
he bought the paper produced and twelve more from Colfield, the defend- 
ant's publiſher, in the defendant's publiſhing room, the corner of Is y-lane. 

„That he goes often there, has occaſionally ſeen the Printing room, and 
has had papers in the printing room. 

They read the Paper produced, and the tenor agreed with the informa- 
tion. 5 e SED 

George Harris, regiſter of pamphlets and newſpapers, proved that the 
defendant himſelf, and ſervants, paid the money for advertiſements in the 
Public Advertiſer; that defendant had paid himſelf, and all the payment 
were on his account. 

“That the defendant has made the uſual afidavit, and has been allowed 
the ſtamp-duty for ſuch papers as were unſold. 

SE That the duties on advertiſements in the paper now in queſtion were 
pud by defendant's ſervants, and the receipt given on defendant's account. 
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William Lee, clerk to Sir John Fielding, proved, that he often carricg 
advertiſements for the Public Advertiſer to he defendant's, the corner of 
Iry-lanc. 

06 That he generally paid ready money, that he had ſeen money paid ty 


the defendant for advertiſements, and he had a receipt from the defendant 


ſigned by him the 2gth of November for thirty-two pounds, for Printing 


advertiſements in the Public Advertiſer. 
On the part of the defendant, they called no witneſſes. 
«© His counſel objected to ſome of the Inuendos; but they Principal) an- 


plied to the jury to acquit the defendant, from the paper being innocent 


or not liable to the epithets given. it by the information, or, that the de. 
fendant's intent in publiſhing did not deſerve the epithets in the informaticn, 
There was no doubt but that the evidence, if credited, amounted to 


proof of printing and publiſhing by the defendant. 


There may be caſes, where the fact proved as a publication may he 
juftified or excuſed, as lawful or innocent; for, no fact which is not criminal, 
in caſe the paper be a libel, can amount to.a A of which a de. ; 


: fendant ought to be found guilty. 


But no queſtion of that kind aroſe in this cauſe... 

„Therefore I directed the jury to conſider, whether all the "REES 
and all the applications to, matter and perſons, made by the information, 
were in their judgement the true meaning of the paper. 

f they thought otherwiſe, they ſhould acquit the defendant ; but, it 
they agreed with the information, and believed the evidence as to the Public 


cation, they ſhould find him guilty. 


If the jury were obliged to find, whether the paper was a libel, or I 


whether it was a libel to ſuch a degree as to deſerve the epithets given it by 
the information, or to require proofs of the expreſs intent of the defencan: 
in printing and publiſhing, and of its being malicious to ſuch a degree s 
to deſerve the epithets given by the information ; then this eric" 
wrong. 5 


In ſupport of it, I told them, as 1 have, 1 indiſpenſable duty, been 
obliged to tell every juryman, upon every trial of this kind, to the follow- | 
ing effect. 

That whether the paper (meaning as alleged by the information) Was 


in law a. libel was a quelon of law upon the face of the record; for, aftet 
cob 
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conviction, a defendant may move in arreſt of judgement, if the paper is 
not a libel. 

« 'That all the epithets in the information were formal inferences of law 
from the printing and publiſhing. 

chat no proof of expreſs malice was ever required, and is in moſt 
caſes impoſſible to be given. 

„That the verdi&t finds only what the law infers from ſact; e 
alter conviction, a defendant may, by affidavits, leſſen the one Tee of his 
guilt. 

„That where an act in itſelf indifferent, if done with a particular in- 
tent, becomes criminal, there the intent muſt be proved and found; but, 
where the act is in itſelf unlawful, as in this caſe, the proof of juſtiſication 
or excuſe lies on the defendant ; and, in failure ther reof, the law implics a 
criminal intent. 

The jury ſtayed out a great while, many hours; at laſt they came to 
my houſe, (the objection of 1ts being out of the county being cured by con- 
ſent.) In anſwer to the uſual queſtion put by the officer, the foreman gave 
their verdict 1 in theſe words, * guilty of ou and publiſhing 9 0 1 wennn 
more paſſed. 

„ The officer has entered up the verdict literally, without ſo much as 
adding the uſual words of reference, to connect the verdict with the matter 
to which it 1s related. 

Upon this, the two rules I have ſtated were moved for. 

Upon that obtained by the attorney-general, the affidavit of a yaror 
nas offered by the counſel for the defendant. 
But we are all of opinion that it cannot be received. 

Where there is a doubt upon the judge's report, as to what paſſed at 
: the time of bringing in the verdict, there the affidavits of | jurors or bye- 
ſtanders may be received, upon a motion for a new trial, or to rectify a 
miſtake in the minutes. 

„But the affidavit of a juror never can be read as to what he then 
thought or intended. 

„This motion conſiſts of two parts: firſt, to fil up the for mal words of 
reference ; ſecond, to omit the word only. | 

“We are all of opinion, that the firſt is a technical omiſſion of the 
clerk, and ought to be ſet right. „ FE 
SS 2 e A 
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As to the ſecond, that the word only muſt ſtand in the verdict, 
oh There 1s no ground (from any thing which paſted) to explain the ſcnf. 
of the jury, ſo as that the officer ought to have entered a general verdict. 
„No argument can be urged for omitting the word only, which docs nat 
prove that it can have no effect though inſerted ; and therefore it is a queſ- 
tion of law upon the face of the verdict. | 
„The defendant's motion muſt be conſidered upon the ground of tlie 
word only ſtanding ; was it omitted, there could be no doubr. 


Guilty of printing and publiſhing, where th ere 15 no other charge, i 


guilty; for, nothing m ore is to be found by the jury. 
In the caſe of the king againſt Williams, the | jury found the defend: Nil 
guilty of printing and publiſhin ing the North Briton, Ne ;; the clerk entered 


it up onilty, and no objection ever was made, 
6 Vhere there are more charges than one, puny of ſome only 1 is an acquitta! 


9 But in thi 5 informa n there 1 is no Char ge, except for printing and pub. 

liſuing. 

« Clearly, there can be no judgement of acquittal ; becauſe the fact four 

by the jury 1s the very crime they were to try. 

The only queſtion is, whether by any poſſibility the word only can have 
3 meaning which would affect or contradict the verdict. | 

« That the law, as to the ſubject matter of the verdict, is as Thais 
ſtated, has been ſo often unanimouſly agreed by the whole court, upo! 
every report 1 have made of a trial for a libel, that it would be 1 improper to. 
make 1t a queſtion now 1n this place. 

Among thoſe who have concurred, the bag will re collect the dead, and 
the living not now here. et, 

* And we all again declare our opinion that the direction is right, and ac- 
cording to law. 

„„ This direction, though often given (with an expreſs requeſt from me; 
that if there was the leaſt doubt they would move the court), has never 0 
complained of in court; and yet, if it had been wrong, a new trial would 
be of courſe. 1 

«< It js not now complained of, | 

Taking then the law to he according to this Sirens, the queſtion 15, 
whether any meaning can be put upon the word only, as it ſtands upon the 


record, which will allect or contradict the verdict 2 
| 6 It 


. 
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ee If they meant to ſay, that they did not find it a libel, or did not find 
che epithets, or did not find any expreſs malicious intent; it would not affect 
the verdict, becauſe none of theſe things were to be proved or found either 

{> Cs 

If, by 9 only, t they meant to ſay that they did not find the meaning put 
upon the paper by the information, they ſhould have acquitted him, 

„If they had expreſſed this to be their meaning, the verdict would have 
been inconſiſtent and 1 repugnant ; for they ought not to find the defendant 
ovilty unleſs they find the meaning put upon the paper by the torun 10 
ate qudoement of acquittat ought to have been entered up, 

© If they had pen their meaning in any of the other ways, the verdict 


! 11-1 not have been affeé ed, and Judgement Ougit tO De enter upon 1“. 


a 3 7 4. 
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bably they had different meanings. 


1 


© It they could poſlibly mean that which, if expreſſed, wonld acquit th. 
defendant, he ougiit not to be concluded by this verdict. 
lt is potiible ſome of them might mean, not to find the whole ſenſ 
xplanation put upon the paper by the inuendos in the information. 
If a doubt ariſes from an ambiguous and unuſual word in the verdict, 


the court ought to lean in foror of a venire de novo. 
“We are under the lets difficulty, becauſe, in favor of a defe ndant, tzough 


che verdict be full, the court may grant a new trial. 


* And we are all of opinion, upon the w hole of the caſe, that there ſhould: 
be a new trial.” 


Lad Camden, after reading the contents, it is ſaid, declared, 


be fixed. In the mean time the following paper was like wife * 


with the elerk. 


**. 1, Does the opinion mean to declare, that upon the general iſſue of not 


guilty, in the caſe of a ſeditious libel, the jury have no right, by law, to 
examine the innocence or criminality of the paper, if they think fit, and to 
form theis verdict en ſuch examination: ? 


2. Does 


eto lay with certainty what the jury really did mean; pros 


tat he conſidered the paper delivered in by lord Mansfield as a 
ben 0 himſe If, wh ich he accepted, and the glove Was 

thrown. down, and Je took it up. That he Was ready to mect 
him in defence of the laws of his country, and deſired a day might 
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Does the opinion mean to declare, that in the cafe above Mentioned, 

w. Toa #4 jury have delivered in their verdict guzlty, that this verdict hy: 
found the fad ©t ON ly „And not the law? 
% 3. Js it to be underſtood by this opinion, that if the jury come to tl. 
bar, and ſay, that they find the printing and publiſhing, but that the paper 
is no libel; that in that cate the jury have found the defendant guilty gene- 
rally, and the verdict muſt be fo entered up? 
„4. Whether the opinion means to ſay, that if the judge, after giving 
his opinion? of the innocence or criminality of the paper, ſhould leave the 
conſideration of that matter together with the printing and publiſhing to the 
jury, ſuch a direction would be contrary to law. 
g. J beg leave to aſk, whether dead and living judges, then abſent, dig 
declare their opinions 1n open court, and whether the noble lord has uy note 
of ſuch opinions: 
*© 6, Whether they declared ſuch opinions, after ſolemn arguments, o. 
upon any point judicially before them!“ 


Lord Mansfeld replied, 
That this method of propoſing queſtions to him was taking him by 
| ſurprize; that it was unfair; 3 and that he would not anſwer i interrogatories,” 


It is not eaſy to reconcile the propriety or the probability of 
lord Camden's having uſed the authoritative ſtyle, which, at 
the opening of his queries, has been aſcribed to him, with the 
general tenor of the decorous language of one lord chief juſtice to 
another. To the queries themſelves 1t was reaſonable to demur, 
Ince it was not within the ſcale of probability that the unani- 
mous opinion of the court of King's Bench, formed after great 
deliberation, and upon a queſtion of real importance, ſhould be 
ſo obſcure, ſo devoid of preciſion, as to ſtand in need of being 
twiſted into the form of a tew queſtions, divided and ſubdivided, | 
by way of interrogatories. 


* Animi motibus ſermo debet vacare, 
Ne aut ira exiftat, aut cupiditas aliqua—appareat.” 
Cic. de Offic. 


An 
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An appeal of death was brought by the widow of the perſon 


killed at Brentford, in Middleſex, pending a general election. 


The following caſe “ of Bigby againſt the two Kennedys (ſays Sir James 
Burrow) is of fo peculiar a nature, and upon a ſubje& which occurs fo very 
ſeldom, that I have been intentionally very minute and circumſtantial in de- 


ſcribing the method and form of proceeding in it; as I conceive it may not 


only be an amuſement to the curioſity of ſome readers, but may alſo be uſe- 
ful as a precedent, and fave the trouble of ſearching into rule-books and re- 
cords, whenever a future appeal ſhall happen to be brought; eſpecially a 

this was an appral againſt two different perſons, who were brought! into court 
al d ferent times and from different cuſtodies.” 


In conſequence of an introductory note ſo curious as the pre- 
ſent, an apology may, by ſome readers, be deemed neceſſary, on 
the part of the author of theſe ſheets, for omitting to ſtate a caſe. 
of ſo peculiar a nature. His apology is, that the duties of a re- 
porter and a blographer are very different ; and although the 
length of this report extends to fourteen folio pages, yet there 
is not in any one of them any ſpeech or obſervation of lord 
Mansfield's which conſiſts of three lines. 


The proceedings upon another appeal of death, brought by 
the widow of James Smith, produced another fimilar inſtance, 
and are fully, reported by Sir June Burrow, in his fifth vo- 


lume, 2793. 


Non- reſidence of Clergy. 
Henry Law, who &c. verſus James Ibbetſon +, D. b. in debt 


upon the Stat. of 21 H. VIII. for non-reſidence; 4 the defendant 
pended } the ere iſſue. 5 


a, 8 * — 3 — 
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* Michaelmas Term, 1570. 5 Burr, 2 1 


+ 5 Burr, 2722. 30 April, 1770, — 
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zes for the county of Hertford, 3 
Pant for 10%. ſubject to the opinion 


pon trial, at t 
verdict was given for th 
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„The defendant, bene ficed with the rectory of the pariſh church of But... 
ey, to which there 7s à good parſonage-bouſe belong ing, during all the time 
mentioned in the declaration performed the duty of rector of the ſaid pariſh, 
but was pcr/enally reſidænt and abiding in and upon a dewelling-louſe belong ing th 
himſelf, in Buſhey, in the pariſh of Buſhey, and not in and upon the ſaid par- 
fenage-hovfe belonging o the faid rectory. The defendant allo, during al 
the time aforchiid, was and ſtill is archdeacon in and throu gaout the whole 
| archdeaconry of St. Alban's, and tae limits thereof; which is an eccleſiaſti- 
cal dignity, with juriſdiction of granting hcences for marriages, probate d 
wills, and letters of adminiſtration. Ne has a ſat in the church of St. Al. 
ban's; has a deputy-regi/ter, who lives at St. Alban's, and keeps an office 
there: but the ſeal of office is kept by the defendant in his own cuſtod: ly; 
to whom the ſaid deputy- -regiſter applies for the ule of the ſcal a:d the ne 
patch of buſineſs. 
The houſe in which the defendant was and is reſident and abiding is within 
the limits of the ſaid archdeaconry (as is alſo his rectory-houſe), but is ut be. 
longing, nor is there any houſe which does belong, to his archdeaconry as an 
archidiaconal houſe. 5 
he queſtion for the opinion of the court is, Whether, under theſe 
circumſtances, the plaintiff is 1ntitled to recover!“ 
Lord Mansfield. The words of the act of parliament are very pointed and 
very preciſe. They are *, that as well every ſpiritual perſon now being pro- 
moted to any e deanry, or dignity, in any monaſtery or cathedral 
church, or other church, conventual, or collegiate, or being beneficed with 
any parſonage or vicarage, as all and every fpiritual perſon and perſons which 
hercafter ſhall be promoted to any of the ſaid dignities or benefices, with 
any parſonage or vicarage, from the feaſt of Saint Michael the Archangel, 
next coming, ſhall be perſonally reſident and abiding in at and upon his faid 
dignity, prebend, or benefice, or at one of them at the leaſt And in cale 
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* 21 Hen. VIII. e. 13. f. 26. 
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that any ach ſpiritual perſon, at any time after the {aid feaſt, keep not refi- 
dence at one of his ſaid dignities, prebends, or bencfices, as aforeſaid, but 
abſent himſelf wilfully by the [pace of one month together, ar by the foace 
of two months, to be accompted at ſeveral times in any one year, and make 
his reſidence and abiding in any other places by ſuch time, that then he 


ſhall forfeit, &c, 


The determinations upon adjudged caſes are, that if hie docs not refide 

upon one or the other, he is within the penalty; and, that if there be a 
houſe upon the parſonage, or dignity, he muſt refide i that houſe, it not 
being ſufficient to reſide 1 111 Any other hauſe, though 1 11 [3 }e within the pariſh.” 


If there be no houle, then indeed he may reſide where he will, pro- 


rided it be within the pariſh: for he cannot, upon a penal act, be Puniſhe 4 
for not reſiding in the houſe, when there is no houſe for him to reſide in. 


% Reſidence is a technical term: he muſt ſhew, that he was refident 


within the technical ſenſe under the act of parliament. 


1 lordſhip was of opinion, that the plaintiff ſhould have judgment.“ 


The other judges delivered their opinions ſerialim; and the 
whole court concurred in opinion for the plaintiff. | 


Note. There was afterwards a caſe in this court, on F riday, zd 
May, 1776, Wilkinſon, eſquire, who, &c. v. Allot, clerk ; where 


there was zo parfonage-houſe, and therefore the parſon abſented 
himſelf entirely, and did not reſide in the pariſh at all: and the 


court held, that though impoſſibilities Will indeed excuſe, yet he 


mult come as near as Fe can to reſiding in the parſonage-houſe he 


muſt reſide ſomewhere within the pariſh. 


Lord Mansfield*s ſpeech in the laſt mentioned cauſe * as as 
follows : 3 


Ihe ſtatute of non-reſidence is a beneficial law; and, though a penal 


one, has received a ſtrict conſtruction againſt ſuch as have offended. 
A clergyman with cure of ſouls is bound, not only by the canon law, 


but in conſcience, to attend his duty in perſon if he can. By experience it 


was found, that neither conſcience nor canon law were ſufficient to bind 


the clergy to a due obſervance of their parochial duty; but they left it to be 


done by Poor curates, hired at {ſmall ſalaries. It would be a ſtrange argu- 
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ment to ſay, that perſons of that deſcription could poſſibly maintain the 
hoſpitality which the ſtatute had in view, and which ought to be kept up, 
The Stat. 21 H. VIII. c. 13. was made to remedy this grievance, and the 
words are general, © that every ſpiritual perſon &c. ſhall reſide, in, at, and 
upon his henefice; it does not ſay in, at, and upon his pai ſenaze-houſe The 
word benefice was indeed formerly uſed to denote certain portions of land 
given by lords to their followers for their maintenance, but now it is a gene- 
ral term for any eccleſiaſtical living or preferment. In this caſe the benefice 
is a parſonage, or vicarage, and the general words uſed by the act might be 
ſatisfied by his reſiding any where upon the living. However, authorities a; 
far back as the time of Elizabeth ſay that that conſtruction does not anſwer 
the end; but it muſt be a re/idence in the parſonage-houſe. It is a remedial 
and beneficial law both for the pariſh and the ſucceſſor; and caſes haye 
been determined, where, though the parſon lived within twenty yards of the 
par ſonage-houſe, and though he had a ſervant who ſlept in it *, yet 1t was 
holden not to be a legal and ſufficient refidence. 

« It is true, the law ſays, that in all reſtrictions impoſed, impoſſibility 15 
an excuſe; but then it muſt be performed cy pres. If there has been no 
- parſonage- houſe from time immemorial, it is moſt certain that the parſon 

rannot live in it. What then ?—The next thing to be done 1s, to come as 
near to it as he can. He muſt live fomerohere in the pariſh, His conſcience 
bobliges him to do ſo. The canon law requires it, and this ſtatute enforces 
the obligation under a penalty. It is ſaid, that in Law v. Ibbetſon, I did 
ſay, © that if there was no parſonage-houle, the parſon might refide where 
he pleaſed ;* but it is clear that muſt mean fomewhere in the pariſh, Any 
other conſtruction would be a ſiimeful evaſion of the ſtatute. Here there 
is no parſonage-houſe : but the want of a parſonage-houſe is no excuſe for 


reſiding out of the pariſh efitirely ; and therefore there muſt be . 
for the plaintiff. 


Hilary Teim I 771 I, 


on the firſt day of this term +, the great ſeal (lord Mansfield 
having again declined Arg $4.2 was 0 1 the Ring to 
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the lord commiſſioner Bathurſt, as lord chancellor of Great Bri- 
tain, who was upon this occaſion made a peer of the realm. 


Caſe on a wager. 
Earl of March verſus Pigot *. 


A verdict having been found for the plaintiff, Mr. Lee kd. 
on behalf of the defendant, for a new trial. 

The cauſe was tried before lord Mansfield. It was a 0 
hatch'd at Newmarket. The wager was originally propoſed 
between young Mr. Pigot, the preſent defendant, and young Mr. 
Codrington, to run their fathers (to uſe the phraſe of the place) 
= cach againſt the other. Sir William Codrington, the father of 
1 Mr. Codrington, was then a little turned of 50. Mr. Pigot's 
father was upwards of 70. Lord Oſſory computed the chances 
according to the above-mentioned ages of their reſpective fa- 
thers. Mr. Codrington thought the computation was made too 
much in his disfavor. Whereupon lord March agreed to ſtand 
in Mr. Codrington's place: and reciprocal notes were accord- 
ingly given between the earl and Mr. Pigot. Mr. Pigot's note 
ran thus: © I promiſe to pay to the earl of March 500 guineas, 
if my father dies before Sir William Codrington. WILLIAM 
Pioor.“ The earl's was: I promiſe to pay to Mr. Pigot 1600 
guineas, in caſe ſir William Codrington does not ſurvive Mr. 
Pigot's father. Max cn. No mention was at all made, at the 
time of this tranſaction, about their fathers being then dead or 
alive. But the fact was that Mr. Pigot's father was then actually 
dead: he died in Shropſhire, 150 miles from London, at two 
O clock in the morning of the ſame day on which this bet was 
made at Newmarket, after dinner. However, this fact was not 
at that time at all known to any of the parties, nor was there 
| "yy reaſon for n that Mr. e father was chen dead. 


—— 


„* — — 


* 5. Butt. 2802. 
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There was no objection made at the trial againſt going into par! 
evidence. Lord Mansſield left the matter to the jury ; who found 
a verdict for the plaintiff with 525£. damages. 


Lord Manyfield,—** Ti the pret tent caſe had ſtood upon written evidey.. 
only, it had been matter of law; bur there was no objection made at the 
trial againſt going into parol evidence. | 

The queſtion is, what the parties really meant? The material cob. 
tingency was, which of theſe two young heirs ſhould come to hiz father 
eſtate firſt?” It was not known that the father of either of them was tho; 
dead. Their lives, their healths, were neither warranted, nor excepted. It 
was equal to both of them, whether one of their fathers ſhould be then fich 
or dead. All the circumſtances ſhew, that if it had been thought of, i: 
would not have made any difference in the bet; and there was no reaſon tv 
preſume that they would have excepted it. 1 

The intention was, that he who came firſt to his eſtate ſhould pay tlus 
ſum of money to the other, who ſtood in need of it. That the event whic 
had happened, was in the contemplation of neither party. 

Both notes are ſo penn'd, as to be applied to what was 70 happen. Bur 
the nature of ſuch a contract, and the manifeſt intention of the parties, ſup- 

port the verdict of the jury, (to whom it was left without objection,) that 
he who ſucceeded to his eftate firſt, by the death of his father, ſhould pay 
to the other, without any diſtinction whether the event had or had not at 
"that time actually happened.” : 


The court unanimouſly diſcharged the rule for a new trial, 


| bn Trinity Term, 1771 *, a caſe of great eren to thoſe 
who poſſeſs a ſpecies of landed property. at the will of the lord of 


4 g * A 2 i — — 
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1 The juriſprudent 2 have this pleaſure and advantage of oa in 
th Burr. 2766 , the following introduction by Sir James Burrow. As it 
ls a Cale of very curious learning, and was very well argued and maturely 
conſidered by the court, I will eLUdeavour to give the very words. of the re- 
ſpective {peakers, as nearly as I can 5 "Twenty. pages in folio are uſefully 

| _ employ ed 
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+ Vaughan on the demiſe of Atkins v. Atkin's widow.” 
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a Manor, reſpecting the legal conſtruction of ſurrenders and ad- 


mittances of and to cuſtomary and copyhold lands, was very in- 


gemouſl]y 


E 


— > 


employed therein. At the cloſe of the arguments, Lord No nsfeld faid, © The 
court were very much obliged to the gentlemen for taking ſo much Pains 
in their arguments ; and he thouplit nothing could be added to them: there- 
fore there was no need of any further argument ; but it might ſtand for thc 
opinion of the court. 

„Ile hinted, however, that no caſe in point had been cited by Mr. Groſc; 
nor any in point by Mr. Kerby, except out of Gilbert. The great queſtion, 
is the relation of thc admittance to the time of the ſurrender. 

Curia advifure vult. 
„And now Lord Mansfield delivered their opinion. 
«© What is ſtated relative to the premitſes not beiag copyhold at the will 


of the lord, makes no difference as to the queſlion: and; therefore, I ſhall 


conſider it as a general point, common to all eſtates which Piſs by ſurrender 
and admittance. 

The queſtion is, © whether the hole of the ſurrenderee, who dies before 
vlnittance, ſhall avoid the free-bench or cuſtomary dower of the widow, 
becauſe he died before admittance.” The cafe has been extremely well ar- 
gued; end, therefore, I ſhalt be but ſhort in giving our opinion; the whole 
having been exhauſted in the arguments; 

In this caſe the contract 1s for a purchaſe and ſale. 
The ſurrender is the ſub/?antial part of the conveyance, and a complete 
execution of the contract as between the vendor and the wvendee, 


The ſurrender and the admittance are different parts of the ſame convey- = 
_ ance. The former effectuates the ſub/tantial part; and therefore muſt relate to 


it. Both together make but one conveyance. 'The admittance muſt be pur- 
ſuant to the ſurrender ; and conſequently muſt operate as from the date of it. 
Surrender to A. before admittance, ſurrenderor dies: A. is afterwards 


admitted xX. A, ſhall avoid the free- engl ot the widow of the ſurrenderor ; $: 


for A's admiſſion has relation to the ſurrender. 
_ *« Tf one joint-tenant ſurrenders to the uſe of his will &; "T8 deviſee ſhall 


take: for the admittance relates to the ſurrender; and from that time levers ; 


the joint- tenancy. 

„It is laid down, 4 Co. 40 b. that the lord is only an inſtrument. That, 
after admittance the ſurrenderee, is in by him who made the es 
That although the ſurrenderor, or the tenants by whoſe hands the furrender 

Wag 


Benfon v. Scot. 3 Lev. 385, 1 Salk, 185, 1 Co. Lit. 59 d. 
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gcniouſly and elaborately argued by Mr. Groſe, now fir Nath 
Groſe, one of the juſtices of that court, as counſel for the ley; 
of the plaintiff, and by Mr. Kerby for the defendant. 


Wreck 


PP 


was made, die; yet preſentment and admittance afterwards is good: and where 
he to whoſe ute the ſurrender is made, before admittance, dies, his heir 
ſhall be admitted. The true reaſon is drawn from the context, and giv en in 
Bacon's Abridgment “: for, upon admittance, the eſtate is 22 qui uſe from 
the time of the ſurrender by relation, 
«« Moor's cafe F, Trinity Term, 40th Elizabeth, referred to by Juſtice 
Newdigate, in the caſe of Blunt v. Clarke, is not ſtated, nor does it appear 
what the queſtion was. The propoſition in Roll's Abridgement, that the 
heir being admitted, is in by the lord, and nat by him that made the {ur- 
render,' is contrary to truth, and to all the authorities. The lord is a mere, 
inſtrument ; and cannot vary from the ſurrender. And in the ſame caſe 
of Blunt v. Clarke, (reported afterwards in the fame book , 2 Sider- 
fin, 61,) Glynn, Chief Juſtice, ſays, © if a man ſeiſed of copyhoid i in 
burrough-engliſh ſurrenders to the uſe of J. S. and his heirs; and J. 8. 
dies before "admittance, leaving two ſons; the younger of them Thal 
have the land; becauſe he is in by deſcent, or at leaſt by force of the firſt 
ſurrender, and ſo in nature of a deſcent.” And it is ſaid in the Tres. 
tie of Tenures aſcribed to lord chief baron Gilbert, and, I. ſuppoſe, 
written by him, « that his opinion || ſeems to be very reaſonable ;, for heir; 
was certainly there a word of limitation and not of purchaſe ; and cer- 
tainly there is as much reaſon to adjudge the heir in by deſcent here, as there 
is to judge an heir in by deſcent, where a recovery was had againſt the anceſ- 
cor, but not executed till after, his death, becauſe the uſe might have: veſted 
during the life of the anceſtor, and becauſe the execution hath a retroſpect. 
And in truth, the caſe of a ſurrender. is juſt the ſame; for, admittance might 
have been in the life of the anceſtor; and when it was had it had a retro- 
ſpect. And in the margin he refers to Shelly, caſe in 1 Co. 106. where the 
opinion was, that the execution had a retroſpect to the recovery. 5 
With this reaſoning we agree; and are of opinion, * that, upon admit- 
Face, the heir 1 45 10. by deſcent from the ſurrender to which. the admittance 
relates. 
The leflor of the plaintiff + in. this caſe. is expreſaly admitted as heir. The 
law caſts 5 the, free bench, ppon. the. widow zuſt. as it caſts the deſcent upon the 


heir 


9 


* x Val, 426. 
| + 2 Siderfin, 38. I Roll. Abr. Wi: pl. 


It is a ſecond: argument and ketormination > of the cafe. 
1] Page 288, in the third edition, 
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Wreck of the Sea. 
Trinity Term, 1771 *. 


A motion had been made laſt term for a new trial. The cauſe 
had been tried before the chief juſtice of Cheſter and the other 
judge of that circuit. 

Lord Mansfield in his ſpeech has ſo clearly ſhewn the cardo 
cauſe, and the nature of the doubts and difficulties in this cauſe, 
as to make any farther ſtatement of it unneceſſary and im- 
proper. 


Lord Mansfield. ** There is no ſort of doubt concerning the true owner- 
ſhip of theſe goods, which were caſt away in a ſtorm, and recently purſued. 


Every body elſe reſtored to the true owner the proportions that they had got 
of them, upon a proper ſalvage offered: This defendant refuſed to deliver 


: = ” . 8 


hed. The adnittance © by # relation mäkes ber huſband ſciſed ern the date of 
the ſurrender. 

„There is no rule better founded in law, reafon, ad convenience, than 
this, That all the ſeveral parts and ceremonies neceſſary to complete a con- 


veyance ſhall be taker together as one att, and operate from the fubſtantial 


part by relation.” 
« Livery relates to the feoffment inrollment to the bargain and fide ; 
a recovery, to the deed which leads the ule: fo admittance ſhall relate to 
the ſurrender, eſpecially when it is a ſale for a valuable AS, as in 
this caſe. 
The title is not complete ah « aImittaice ; and to the lord it is material, 


i reſpect of his fine ; but as between the parties, the vendor and Fender, : 
the admittance is mere form. This agreement is executed, and the land 
bound by the ſurrender. The lord is compellable, by Mandamus or decree, 


to admit. The vendor, his widow, his heir, and all claiming under him, 
are concluded from ſaying, after admittance, that the land did not paſs 
Fam the day of the ſurrender.” Upon this ground the leſſor of the plaintiff 
claims the inheritance whereof his brother died ſeiſed; it ſhall not be in 
his mouth to ſay, againſt the widow, * that his brother did not die ſeifed. 4 
Therefore let judgement be for the defendant, 
20 Judgement for the defendant.” 


* 5 Burr, 2732. 
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tlic {hare that he had got being forfeited, according to his apprehenſion, 


1 
' 


4 terer, becauſe no de animal came aſhore. He likewiſe objects to +. 


plaintiff's recovering; becauſe certain forms, which he ſays were requilite th 
be performed, have not, as he alleges, been properly performed. 
The. firſt queſtion is, Whether theſe goods are forfeited?“ Now, 99 
caſe 1s produecd, either at common law, or on the conſtruction of the #1. 
tute of 3 Edw. I. c. 4. to prove that the goods were forfeited, becauſe ng dog 


ar cat or other animal came / ve to ſhore. I will therefore preſume, that 


there never was any ſuch determination; and that no caſe could have hey 


determined ſo contrary to the principles of law, juſtice, and humanity. i 

very idea of it is ſhocking. And there is no ground for ſuch a forfeirure 
upon the diſtinction that has been ſo much urged between a man or other 
animal coming to ſhore alive or not alive. The coming to ſhore of a dos c 
a cat alive can be no better proof, than if they ſhould come aſhore dead. 
The eſcaping alive makes no ſort of difference. If the owner of the dog or 
cat or other animal was known, the preſumption of the goods belonging t 
the ſame perſon would be equally ſtrong whether the animal was alive cr 
dead. If no owner could be diſcovered, the goods belonged to the king, 
But there ought to be a reaſonable time allowed to the owner to come in an! 
claim them; and it was proper that the time ſhould be limited. The old 
limitation was a year and a day; which was the time limited in many other 
caſes *, The mode of proof was as it might happen. Goods are now, gene- 
rally, marked; perhaps in antient days it might not be ſo common nor ſo 
accurate ; and then a dog or a cat might be a preſumption towards aſcer- 
taining the owner of the goods. Bracton, who wrote in the time of Henry 
III. fays +, Magis proprie dici poterit wreccum, fi navis frangatur, &c. 


niſi ita fit, quod verus dominus aliunde veniens, per ceria indicia & ſigng do- 


cuerit res eſſe ſuas; ut ſi canis vivus inveniatur &c. & eodem modo, ſi certs 
Ana appoſita fuerint mercibus & aliis rebus.” And Bracton's opinion has | 
been recognized by later writers. Lord- Coke, in his fifth Report, 107, 
ſays 4, that it appcars from Brafon, that the ſtatute of William . was but 
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See 7ih oY 107% 1082. 
F Lib. 3. c. 3. P 1% : 
7 See alſo 2 Inſt. 166. 
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declaration of the common law, and cites the ſame paſſage from Brafon, 
Et quod hujuſmodi dict debet wreccum, verum eft, niſi fit quod verus do- 
minus aliunde veniens, certa wndicia & figna donaverit res eflc ſuas; ut ſi canis 
virus inveniatur, & conſtare poterit quod talis fit dominus illius canis; pre— 
{uniptive ex hoc, illum eſſe dominum illius canis & illarum rerum: eodem 
modo, fi cerla fona impoſita fuerint mercibus,” Thus it ſtands at the common 
uw. Then, has the ſtatute of 3 Edw. I. c. 4. altered the common law? 
No: quite otherwiſe. And this act was made 74 favor of the owner. It 
enacts, negatively, * that it ſhall not be wreck, if man, dog, or cat, eſcape 
live; but it has ro contrar Y, poſitive, proviſion, that if neither man, 
dog, nor cat, &c, eſcape alive, it thy] belo: 8 to the King.” This ſtatute has 
been recognized as declaratory of the common law. The words of it are, 


Concerning wreck of the fea it is agreed, that where a man, a dog, or a 


cat, eſcape quick out of tite ſhip, that ſuch thip, nor barge, nor any thing 
within them, ſhall be adjudged wreck ; but the goods thall be faved and 
kept, &c. ſo that if any fue for thoſe goods, and afterwards prove that they 
were his, or periſhed in his Keeping, within a year and a day, they ſhall 
be reſtored to him without delay; and, if not, they ikall remain to the king. 

Lord Coke ſays, that theſe three inſtances, of a man, dog, or cat, are put 


but for examples; for, beſides theſe two kinds of beaſts, al other beaſts, 


fowls, birds, hawks, and other living things, are underſtood, whereby the 


ownerſhip or property of the goods may be known . And this is agreeable to 


the charter of king Henry the Second, which includes every animal what 


ſoever. And the eſcape of -a dog or cat, or other animal, is conſidered as a 
medium of proof, whereby the ownerſhip or property of the goods may be 
known . If this was a recent ſtatute, it ought to be conſtrued according to 
reaſon and juſtice. For, the court ought not, unleſs they are abſolutely 


obliged to it, to conſtrue an act of parliament directly contrary to the plain 
and clear principles of juſtice and humanity ; which the conſtruction urged 


on the part of the defendant in this caſe would undoubtedly be, in the 
tigheft degree. But this 1s a ſtatute of very antient ſtanding, and was de- 
claratory of the common law, as appears from Brac, who wrote before the 
making of it, and has been fince ſufficiently recognized ; and no cafe pro- 
duced to the contrary, nor any authority in point. The other two ftatutes 
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are out of the caſe ; they do nat relate to i, matter. Beſides, here the d.. 
fendant has infiſted upon property. I am very clear that the direction u. 
right, and that the rule for a new trial ought to be diſcharged.“ 


All the other judges preſent concurred with his lordſhip ; and, 
The rule to ſhew cauſe why there {hould not be a new trial Wa; 


diſchar ged. 


The legal diſcuſſion of the ſeveral learned and intricate point; 
in diſpute between the College of „ and the Licentiates 


18 thus introduced by fir James Burrow*: 


<« It would require a volume to give a fun and particular detail of this lon 
conteſt between the fellows and the licentiates; which was ligated Wit] 
great ſpirit and eagerneſs between feveral very learned and reſpectable gen- 
tlemen of the facul ty on both fides.” It mult not therefore be attempted. 
within the compaſs of a collection of this nature. "A mer account of i, 
however, ought not to be omitted; which was as follows: | 
A rule had been obtained, upon the application of Dr. Letch, for the 
College of Phyſicians to ſhew cauſe why a Mandamus ſhould not iſſue, 
dtrected to them, commanding them to admit John Letch, doctor of phy- 


fic, to be a member of the college. 


„This rule was made upon the whole body of the college or community 0t 


. the faculty of phyſic of the city of London, and alſo en the Preſident a and 
cenſors of the ſaid college. | 


On Thurſday, 7 May, 1765, Mr. Yorke ſhowed cauſe againſt tlus 
rule ; and fir Fletcher Norton argued in ſupport of it. 
Ihe ſhort ſtate of the material facts, with reſpect to this bn us, 


was, That Dr. Letch, who practiſed as a man- midwife, was fummoned by 
the college, to be examined. He thereupon came in, and was examined 
thrice at the Comitia minora : and, after the third of thoſe examinations, he 

was there balloted for, Whether he ſhould be approved d 72 5 them or not? 


— 


From Eaſter Term 1768 to 6 1 1771. The king aint! Dr. Al- 
kew and others, cenſors of the College of Phyſicians, 4. Burr. 2180. conti 
nued down to 2771 incluſive. A 
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\ diſpute aroſe upon this ballot. The mjorizy of: tlie mum; r of balls ap- 
prared to be for approving him; but one of the cenſors declired, * thin he had 
by 1#/take put in his ball for approbation, which ho meant and intended to be 

againſt a proving him.“ It was propoted © to ballot over again; but the pre- 
ſident conſidered and declared this to be an approbation by a majzrity of voles 
on the ballot. On Dr. Letch's being 1 Yopoled to the Comitia mMazora, nine- 
teen to three of the members preſent were again}! putting the college-ſeal to 
his letters teſtimonial ; and he was informed that he was % elected.” 

« His counlel inſiſted, that, having been returned ſuflicient by the Commia 
minora, he had thereby acquired an inchoate right to admiſlion, wlich the 
court would enforce the completion of by Mandamus.” 


Theſe few ſacts being premiſed; the author is defirous of Procee Sag" to 
the ſpeeches delivered by lord Mansfield in the ſeveral applications to the 
court between the years 1768 and 1771 incluſive. He humbly conceives, 
that greater erudition and penetration cannot eaſily be found than are diſco- 
rerable in theſe ſpeeches. The lord chief juſtice was ſucceſsful in his ardu- 
ous efforts to repreſs the zeal of the licentiates, on the one hand, by repeated 
deteats ; and to moderate, on the other, by ſalutary and well-timed admont- 


tion, the triumphs of the college of Phyſicians. 


Lord Mcmsfield ſaid, Ie had no doubt what ought to be done; and 
I therefore he would not keep the gentlemen of the faculty any longer in 


{uſpence. 
The counſel for the college have admitted the jurif, liclion of this court; 
and! they certainly have juriſdiction over corporate bodies, to fee that they e . 
act agrecably to the end of their inſtitution. d e | 


© There is no doubt, that where a party, who has a rizht, has no other 
ipecific legal remedy, the court will aſſiſt him by iſſuing tllis Prerogative 
writ, in order to his obtaining ſuch right “. 

There can be as little doubt, that the college are obliged, 1 in conform! ty 
to the truſt and confidence placed in them by the crown and the public, to 
admit all that are fit, and to refed all that are unit; for, under the reaſon, 
and f Pirit, and true conſtruction, of this charter and this act of parliament, xg 
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perſon ought to be ſuffered to pradtiſe phyſic, but ſuch only as have ſkill and 
ability, and have diligently applied themſelves to the ſtudy, and are well 


grounded in the knowledge, of it; and, on the other hand, 4d perſons wh; 


are ſo qualified, and have beſtowed their time, and money, and labour, in tho 
proper ſtudies that tend to ſuch qualifications, have a right to be admitted 
to exerciſe and practiſe their profeſſion. And the public have alſo a right. 
to the aſſiſtance of ſuch a perſon, who has by his labour and ſtudies ren— 
dered himſelf capable of ſerving the en by giving them Proper advice 
and directions. 

It is true, that the judgement and diſcretion of determining upon this 
ill. ability, learning, and ſufficiency to exerciſe and practiſe this profel- 
ſion, 1s truſted to the College of Phyſicians ; and this court will not take it 
from them, nor interrupt them in the due and proper exerciſe of it. But their 
conduct in the exerciſe of this truſt, thus committed to them, ought to be 
fair, candid, and unprejudiced; not arbitrary, ene, Or viagea, much Jef: 
warped by reſentment or per ſonal di/like. 

6 Caſes indeed may happen, where the rejection may be funded upon other 


grounds than inſufficiency in point of {kill and ability, or knowledge. It 1: 


poſſible that other cauſes of rejection may occur, as badneſs of merals, fo: 
inſtance. 2, 
$4 But, in the preſent caſe, they ſeem to have acted with candour and 
caution. Some of the gentlemen even make oath of their reaſons againſt 
admitting this candidate for a licence. Objections to perſons applying for 
licences to praiſe phyſic may be grounded on a variety of reaſons ; and 
the court are to judge of ſuch objections and the reaſons of them. If they 


are inſufficient, the court may grant a Mandamus. 


If they ſhould refuſe to examine the candidate at all, the court would 


oblige them to do it. In a manuſcript book of reports, which I have ſeen, 
the reporter cites, in reporting Dr. Bonham's caſe, a Mandamus in the time 
| of Edward III. directed to the Univerſity of Oxford, commanding them 8 
reſtore a man that was bannitus; which ſhews both the antiquity and extent of 
this remedy by Mandamus ; but the court ought to be ſatisfied that they 


have ground to grant a Mandamus; it is not a writ that is to iſſue of courſe, 
or to be granted merely for aſcing. 7 f 

The queſtion therefore is, Whether here is a prope and . 
ground for our granting a Mandamus r“ 


« Conſi- 
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e Confider, then, what are the grounds of this application. 


« Firſt, Dr. Letch cannot diſpute thele bye-laws. This point is not open 
to him. For, without them, he has no ground to ſtand upon; he has never, 


been examined by the body at large; therefore he is under a necellity, upon 
this application, of allowing the bye laws to be good. 

The queſtion then wil! be, © Whether the power is devolved on the pre- 
| fident and four cenſors, or remains with the body al large ? 

IJ am clear, that the power remains with the body ; and that the examina- 
tion by the preſident and four cenſors 1 1s oni preparatory, and for the eaſe of 
the body at large. | 

There are various inſtances of delegations of a like kind. Biſhops refer 
examinations of clergymen to their chyp/a,ns; to univerſities refer examinations 
to ſelect parts of their bodies ; but the dernier determination is in the body at 
large. | 
&«& Theſe cenfors, to whom this examination is referred, take an oath, © not 
to approve of unfit perſons, nor reject ſuch as are fit. ST 

The v/age has been, to refer the examination of the perſon applying for 
a licence to the Comitia minora, as more eaſy, and more convenient to be 
executed by a ſmall than by a large number of examiners; but every fellow 
has notice of it, and may examine and argue with the candidate, though he 


has no vote at theſe Comit.a minora; ſo that every fellow has an opportunity | 


of informing himſelf, and ſatisfying his own judgement concerning the ſufh- 


ciency of the candidate. The Comitia minora have no power, upon their ap- 
probation, to adm the candidate ; they have only power to approve. If 


they do approve, then the perſon ſo approved by them is to be afterwards 
propoſed to the Comitia majora for election; and if, upon OE ſo propoſed, 
he ſhall be elected, then he is to be edimitted. 
_ © Suppoſing the Comitia majora to execute their power, corruptly, taking ls 
word in a large ſenſe ; and that they ſhould refuſe to admit a perſon who had 
been examined, approved, and regularly propoſed to them, without being 
able to deny his fitneſs; this court ought 8 in ſuch a caſe, to in- 
terpoſe. 

% But that is not pretended, or even hinted, to be the pretent caſe, with 

reſpect either to the Comitia majora or the Comitia minera. 


Pr. Letch charges them with nothing of this kind, nor with any thing: 


to which it is requiſite for them to gre an anſwer: his counſel rely on the 
Uſage, 
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The queſtion therefore is, Vſhether the Comitia majora have 14.1 
corriuptly ?” 8 
Now, they have only referred Jum to a ſecond examination in fſutur; 
they have not abſolutely rejected him. 
At the Comitia minoru, there were three who, in truth, meant and 5. 


Y 


tended to ballot againſt Dr. Letch, though one of them made a miſtake ane 
balloted for him, wich miſtake was declared and taken notice of at tl 
very time; and it was 1 5 to ballot over again; and this was diſc lo 
to the Comitia major. 
** This fact (of a miſtake in the ballot for vt proba non) bei ing diſcloſed g 
the Comitia majora; was it not extremely realonable for them to refer te 
candidate to a farther examination? ] fee no injuſtice in this: the inientive 


of the ballot was, that he ſhould be reportec: unfit 3 and two of the cer 


now ſwear that they thought him ſo.” 


Jam ſatisfied that the Cmit a majora had the power of rejecting him; 


and it does not by any means appear that they have acted upon improp: 


grounds, or arbitrarily. and caprictouſty, 
Here is 0 ground laid for demanding a Mandamus.” 


His Jordihip concluded with a recommendation to the college, to ſett!; 
all other matters among,/ themſeves without coming to this court; at le 
fame time intimating to them a caution againſt narrowing their grounds et 
admiflion fo much, th at if even a Boerhaave ſhould be reſident here, he 

ould not be admitted into their fellow ihip. 

"Pho rule was diſcharged, by the unanimous opinion of the court. 

Two terms afterwards, iz. on Friday the 20th of November, 1767; 


Sir Fletcher Norton moved for a rule upon Dr. Atkew. and others 


(the four then cenſors), for them to ſhew cauſe why an information, in na- 


ture of a .Quo Marranto, ſhould not be granted againſt them, to ſhew Dy 


_ 


what authority they acted as cenſors of the College.of Phyſicians. 
The objection was, that whereas the election ought to be by the 20505 
body, theſe gentlemen had been e/eFed only by a ſelect body; namely, by 


the fellows, excluſive of the licentiates; though the licentiates demanded ca- 


mittance, which was refuſed to them by the fellows, on pretence of a 


having no buſineſs there on that occaſion. 


It was argued on Thurſday the 21ſt of April, 1768, by Sir Fletcher 


Norton and Mr. Morton, for the licentiates; and on Monday the 25th of 
A rl, 
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April, 1768, by Mr. Yorke (then attorney-genecral), Mr. Dunning (ther; 
{licitor-general), ferjeant Davy, Mr. Aſhurſt, and Mr. dare, tor the 


; 8 and Mr. Wedderburn, for tlie licentiates. On Wedneſday, the 27th, 


jeant Glynn, Mr. Walker, and Mr. Mansfield, proceeded on i half of the 


;centiates 3 and on the fame day the court gave their opinion. 


Lord Mansfield took notice, © That the figure and conſequence of the 
-ontending parties, and the reſpect due to them; the anxiety that has ap- 
peared in the conteſt, and perhaps the ſpirit wluch has been raifed on both 
4ides in the courte of it, have carried the counſel concerned into a very 
great length of argument, and into the Aiſcuſſion of a variety cf matter fo- 
reign to the point directly in queſtion before the court upon the preſent 
motion. 5 

The q; ueſtion properly now before us is ſingly this, whether t the per- 


bons applying for this information are fellows, and intitled lo vote in the election 


of cenſors ?* If they are, the election of theſe cenſors, being made in ex- 
cluſion of their votes, is not good. If they are not fellows, and have no 
riglit to vote in the election of cenſors, then this election ſtands uni m- 
Reach. 

« I conſider the words foeit, communitas, collegium, Bein collega, and 
fellows,” as ſynonymous terms; ; and every. ſocius. or collega, as a member of 
the ſociety, or corporation, or college, 'The queſtion 1s, * whether theſe li- 
centictes are ſ.cii, or college, or fellows?” 

The faFs are not diſputed; and there is no Joubt about the late, a5 f ar 


as relates to the queſtion now before us. 


Here is a charter of incorporation; and it has been admitted on both 


ſides, that there has been a great number of bye-laws and long uſages, which 


are agreed to appear upon their books and the extracts from them ; and the 
pormillion of theſe licentiates to pradtiſe is not diſputed. | 

„But I doubt whether his permiſſion to prattice, and theſe letters telus: 
nal, can amount to an admiſſion into the icllowſhip of the pen Or 


college. 


Nothing can make a man a fellow of the college without the a#7 of the 
college. The firſt act to be done by them is their judging of the qualifica- 
tions of the candidate. The admiſſion into the fellowſhip is an act ſubſe- 
quent to that. The main end of the incorporation was to keep up the tuc- 
ceſſion; and it was to be kept up by the admiſſion of fellows after exami- 


nation. 
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tions, privileges, and advantages, attendant upon admifſion into the fell 


jection being called for; the anſwer was, * that they Judged him to be unf, 


be fellows of the college. The preſident was to overlook not only the col- 
lege, but alſo * omnes homines cjuſdem facultatis ;* ſo, when the college or cos 


1 but to all others practiſing phyſic within London or ſeven miles 0: 
mM. 11 es ſit by letters teſtimonial under their common ſeal.” Now what « 


this © ad Hoc' mean? It muſt 1 mean, * ad exercendum facultatem medidng / ! 


perviſal of the cenſors is exprefſed to include not only the phy ficians ot 
London, but omnes etiam qui per ſe tem milliaria in circuitu ejuſdem medicinal 
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nition. The power of examining, and admitting after examination, wasn 
an arbitrary power, but a porver coupled with a truſt, They are bound to a. 
mit every perſon whom, upon examination, they think to be ft to be, 

mitted, within the deſcription of the charter and the act of parlian-; 
winch confirms it. The perſon who comes within that deſcription has 
7% to be admitted into the fellowſhip. He has a claim to ſeveral exc: 5. 


hip; and not only the candidate himſelf, if found fit, has a perſona] right; 
but the prblic has alſo a r 'ght to his ferv: ce ; and that not only as a phy! KD 

but as a cenſor, as an ccfor, as an cer in the offices to w hich he w ill, upon 
aclmifſion, become eligible. In Dr. Letcli's cafe, the reafons for h. 


yo 
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and, as the legiſlature have veſted the judgement i in the Comitia major; an! 
there was no pretence or ground to pretend that they had acted corrupt! 
arbitrarily, or capricio ally; ; that anſwer was eſteemed a fulſlicient one; 
they have power, not only by their charter, but by the law of the land t0 
make fit and reaſonable laws, ſubject to certain qualifications. _ 

It appears, from the charter and the act of parliament, that the chart: 


had an idea of perſons who might practiſe phyſic in London, and yet 9 


poration were to make bye-laws, theſe bye-laws were to relate not on!y to ti: 


The reſtraint from practiſing phyſic is thus expreſſed, * nf ad hc 6 | 


miſſus it; and this is agreeable to the words uſed in 3 H. VIII. c. 11. con. 
cerning admiſſions by the biſhop of London and dean of St. Paul 8. The ſu- 


exercent, The ſame obſervation holds as to puniſhments. This muſt reg ard 
thoſe who had a right to practiſe in London and within ſeven miles of it, 
and were not fellows of the college. . 


«« 'Theſe obſervations convince me that the charter had an idea thi 


ſome perſons might p! attiſe by licence under their ſeal, who were not fellows o 


the college. 3 
60 Then 


Then let us ſee how the uſage Was. 


in 1555, they muſt have had a probationa y licence, before 


„ ad minion 
10 the college. Afterwards it was to be a Probation for four VEears before 


miflion. The college might grant ſuch probationary hcences with fore 


reaſon, and agrecably to their inſtitution. This ſhews that Pme licences 
were granted to perſons not fellows of the college. The 3 EI. VIII. 
takes away all former privileges; and ſays, that no perſon within London, 
or ſeven miles of it, ſhall exerciſe as a phyſician, except he be firfi exa- 
mined, approved, and admitted, by the bithop of London, or by the dean 
of St. Paul's, calling to them four doctors of phylic ; and the charter and 
ſtatute confirming 1t have left evcry thing at large to the college, no way 
confined or reſtrained but by the fitneſs of the objects. In 1561, a partial 
licence was granted to an oculiſt; a perſon may be fit to practiſe in 
one branch who is not fit to practiſe in another. Licences have alſo 
been granted to women; and that may not be unrealvnable in parti— 
cular caſes; as, for inſtance, ſuch as Mrs. Stevens's medicine for the 
ſtone. Partial licences have been given for above 200 years. Of late 
years, indeed, general licences. have been uſual; and the perſons applying 
for them have been examined, though not meant to be members of the cor 
poration or college. In 1581, notice is taken of 7hree claſſes, fellows, can- 
didates, and licentiates ; and from that time they have given licences to 
practiſe. 'The licences probably took their rife from that illegal bye-law 
(now at an end) which reſtrained the number of fellows to twenty. This 
was arbitrary and unjuſtifiable ; they were obliged to admit all ſuch as came 
within the terms of their charter; yet it is probable that the practice of i- 
cenſing was in conſequence of their having made it. However, for above 
100 years, there has been a known diſtinction between fellotos and licentiates; 
it is as well known as tlie diſtinction between graduates and under-gra- 
duates at the Univerſities. „ 

This being premiſed, let us enquire Who theſe gentlemen are that 
are now applying to the court. 

They are perſons who ſet up a title directly contrary to the 6 in 
which their licence is given fe them, and received by them. They cannot 
avail themſelves of their inſtrument in this way; it would be a cheat upon the 
college; and they have acquieſced many years under this licence given them 


by the college, as merely a licence 79 þ? actiſe. 


* But 
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«© But even ſuppoſing them to have a right to be fellows ; yet, as it is cles. 
that the licence does not make them ipſo facto fellows, they could not 88 


* 
1s 


in the clection of cenſors before their admiſſion to the fellowſhip ; and th. ere. 


fore the excluſion of their votes cannot umpeach this election. 


„] am of opinion © that this rule ought to be diſcharged.' 

<« If my brothers ſhould concur with me, the colle ge, as now conſtitut 
15 at preſent to be conſideredꝭ as the body corporate. I have a great reſp 
for this learned body; and, if they thould think proper to hearken to + 
advice, I would with them to conſider whether this may nat be a Drone: 
opportunity for them to review their ſtatutes. And I would recommes 45 
to them to take the beſt advice in doing it; and to attend to the d leſign ag 
intention of the crown an 10 parliament in their inſtitution. I ſee a {ourc: 51 
great diſpute and litigation in them as they now ſtand ; there has not, as. 


 thould ſeem, been due conſideration had of the charter, or legal adus 


taken in forming them. 
„The ſtatute of 14 and 15 II. VIIL. C. 5. aſter reciting the charter, 

mentions it to be expedient and neceſſary to provide, that no perſon ot : 

ſaid politic body and commonalty aforeſaid be ſuffered to exerciſe ::: 


das. wa 


practiſe phyſic, but only thoſe perſans that be profound, ſad, and diſcrer: t 


Sroundedly learned, and deeply ſtudied in phyſic.“ 


« do not ſay, that no man can be a licentiate, who is not nerfe@tly and 
completely qualified to be a fellow of the college. Many perſons of no 
great {kill or eminence have been licenſed; and there ſeem to be fore: 
checks, guards, and reſtrictions, upon granting licences, than upon * 
choice of fellows. Yet it has been ſaid, © that there are many among th: 


>. 4 


licentiates, who would do honor to the college, or any ſociety of which de 
mould be members, by their {kill and learning, as well as other 1 ar 
amiable qualities ; and that the college themſelves. as well as every body 


elſe, are ſenfible that is in fact true and undeniable.” If this be ſo, how cz: 
any bye-laws, which exclude the paſſibility of admitting /uch perſons into t. 
college, ſtand with the truſt repoſed in them, * of admitting all that are fi 
If their bye-laws interfere with their exerciſing their own judgement, ©: 
prevent them from receiving into their body perſons known or thought 
them to be really fit and qualified; ſuch bye-laws require regulations 


Sach of them, indeed, as only require a proper education, and a ſufficicn: 
degree of ill and qualification, may be ll retained, There can be © 
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objection to cautions of this fort ; and the rather, if it be true, © that there 


are ſome amongſt the licentiates, unfit to be received inte any focicty.” It 


is a breach of truſt in the college, to hcenſe perions altogether vn lic, 


edo not choole to {peak more parizerlarly ; but I recommend it to thoſe 
who are now likely to/be eſtabliſhed the maſters of the colle ge, to take good 
advice upon the points I have been hinting to them. 

The court were unanimous in liſcharging the rule. 


«© On Thurſday the 17th of November „ 1768, Sir Fletcher Norton and 
Mr. Morton moved the court on behalf of Dr. I idward Arohc r, and Mr. 
Walker on behalf of Dr. Fothergill, for writs of Mandamas, to oblipe the 
college to admit theſe two licentiates ; with an intention to try the queſtion, 
whether the licentiates had a right to be admitted fellows ;* and that liti— 


_ gation laſted till the 6th of June, 1971; but they only came round to the 


ſame point which had been already determined as above. For theſe two 
gentlemen had accepted licences under the-bye-law of 1737; and the court 


were of opinion, * that they ought not afterwards to deſert it, and treat it 
as null and void, and ſet up a right of admiſſion under the charter, upon 


the foundation of this very licence which they had Aare under the bye-laꝛv, 


upon a ſuppoſition that the bye- law was a bad one; ſo that the return was 


allowed, upon ha objection to their claim; and the intended queſtion re- 


mained unſettled. 


« Lord Mansfield renewed his former hint, by ſaying, © the college wi! 
now conſider, whether they will truſt to a return upon oe bye-laws ; 00 


5 n them.“ 


Sir James Burrow adds, 
Alam informed that they have done the latter.“ 


In 177¹ *, the diſpute between the college of phyſicians and the 


licentiates was again revived ; and the vexata queſtio, Whether 


the latter had a right to be fellows or members of the faculty of 
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<© But even ſuppoſing them to have a right to be fellows; yet, as it is cle; 
that the licence does not make them ipſo facto fellows, they could not wy 
in the clection of cenſors before their admiſſion to the fellowſhip ; and there. 
fore the excluſion of their votes cannot impeach this election. 

] am of opinion © that this rule ought to be diſcharged.” 

If my brothers ſhould concur with me, the college, as now conſtituted, 
is at preſent to be conſidered as the body corporate. I have a great relpec 
for this learned body; and, if they ſhould think proper to hearken to my 

advice, I would with them to confider whether this may not be a Proper 

opportunity for them to review their ſtatutes. And I would recommend |; 
to them to take the beſt advice in doing it; and to attend to the defign and 
intention of the crown and parliament in their inſtitution. I ſee a ſource of 
great diſpute and litigation in them as they now ſtand ; there has not, as it 
thould ſeem, been due conſideration had of the charter, or legal advice 
taken in forming them. 
% The ſtatute of 14 and 15 H. VIII. c. f. after reciting the charter, 
mentions it to be expedient and neceſſary to provide, that no perſon of the 
ſaid politic body and commonalty aforeſaid be ſuffered to exerciſe and 
_ practiſe phyſic, but only thoſe perſons that be profound, ſad, and diſcreet, 
groundedly learned, and deeply ſtudied 1 in phyſic.“ 

«© do not ſay, that mo man can be a licentiate, who is not pech and 
completely qualified to be a fellow. of the college. Many perſons of no 
great {kill or eminence have been licenſed ; and there ſeem to be fewer 

checks, guards, and reſtrictions, upon granting licences, than upon the 
choice of fellows. Yet it has been ſaid, *© that there are many among the 
licentiates, who would do honor to the college, or any ſociety of which they 
ſhould be members, by their ſkill and learning, as well as other valuable and 
| amiable qualities; and that the college themſelves, as well as every body 
_ Elſe, are ſenſible that is in fact true and undeniable.” If this be ſo, how can 
any bye-laws, which exclude the pofhbility of admitting ſuch perſons into the 
college, ſtand with the truſt repoſed in them, * of admitting all that are ft! 
If their bye-laws interfere with their exerciſing their own judgement, or 
prevent them from receiving into their body perſons known or thought by 
them to be really fit and qualified; ſuch bye-laws require regulations. 
Such of them, indeed, as only require a proper education, and a ſufficient 
degree of {ſkill and qualification, may be ll. retained. There can be n 

objection 
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objection to cautions of this fort ; and the rather, if it be true, © that there 
are ſome amongſt the licentiates, unfit to be received into any ſociety.” It 
is a breach of truſt in the college, to hcenſe perſons altogether unſit. 

«© do not choole to ſpeak more particularly ; but I recommend it to thoſe 
who are now likely to be eſtabliſhed the maſters of the college, to take good 
advice upon the points I have been hinting to them. 

„The court were unanimous in diſcharging the rule. 


On Thurſday the 175th of November, 1768, Sir Fletcher Norton and 
Mr. Morton moved the court on behalf of Dr. Edward Areher, aud Mr. 
Walker on behalf of Dr. Fothergill, for writs of Mandamus, to oblige the 
college to admit theſe two licentiates; with an intention to try the queſtion, 
© whether the licentiates had a right to be admitted fellows ;* and that liti- 
gation laſted till the 6th of June, 1771; but they only came round to the 
ſame point which had been already determined as above. For theſe two 
_ gentlemen had accepted licences under the bye-law of 1737; and the court 
were of opinion, * that they ought not afterwards to deſert it, and treat it 
as null and void, and ſet up a right of admiſſion under the charter, upon 
the foundation of this very licence which they had HEE under the byc-law, 
upon a ſuppoſition that the bye-law was a bad one;' ſo that the return was 


allowed, upon hat objection to their claim; and the intended . re- 


mained unſettled. 

« Lord Mansfield renewed his former hint, by faying, © the college will 
now conſider, whether they will truſt to a return upon. theſe bye-laws; o 
mend them.” 3 


Sir James Burrow adds, 
« Iam informed that they have done the latter. 


In 1771 * the diſpute between the college of phyſicians and the 
licentiates was again revived ; and the vexata queſlio, Whether 
the latter had a a right to be fellows or members of the faculty of 
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phyſic,” was reſumed, argued, and re-argued, with unabated eager. 
ne{s and ſpirit on both ſides. 1 

Dr. Fothergill's caſe ſtood in the Crown Paper of Saturday the 
21ſt of April, 1771; and was then argued by ſerjeant Glynn for 
the doctor, and ſerjeant Davy for the college. It was not then 
determined, nor did the court declare any opinion: indeed, they 
ſtrongly recommended an agreement between the very reſpectable 
perſons concerned in this diſpute. But thoſe gentlemen not ſhew. 
ing any great inclination to a compromiſe, it ſtood for further 
argument: and it was now a {ſecond time argued, by Mr. Mor- 


ton for the doctor, and Mr, Wallace for the college. It would 
be too tedious to ſpecify the arguments at large. But, as they all 


aroſe out of the new mandamus and the return to it, the ſtating of 


the writ and return (with exactneſs and preciſion) will, as Sir 


James Burrow obſerves, convey to the reader a complete idea of 


the nature of the bcentiates' claim, and the college” s defence 
and of the whole conſtitution of this learned faculty ; and wi 1 
enable him to judge for himſelf, what were the proper arguments 


to be drawn therefrom; as well as explain to him the reaſon upon 


which the court rejected the claim of the licentiates * to be ad- 
mitted members of the corporation. 


The author of theſe ſheets begs leave to refer the juriſprudent 
to the long and correct report of the legal proceeding gs in general, 


and particularly the writ and return of it in 5 Burr. 2743. The 
very attentive conſideration which lord Mansfield gave this im- 
portant buſineſs cannot be analyſed or abbreviated without ma- 
nifeſt injuſtice to his ſpeeches; and the reader will, it is to be 
hoped, accept of this apology for the length of them. 


Lord Mansfield ſaid, “ He had foreſeen the irie * and maze of litiga- 
tion that this learned body would be. involved in, by perſiſting rigidly on both 


— 


8 


* 
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ſides in purſuing the points of their diſpute, and conteſting about a feather 
Ile ſaid, he read over all their conſtitutions, ſtatutes, and bye-laws : and he 1 
timated, that many of them are narrow, if not illegal. 
« This matter came on, before, upon a title not ſet out in the writ. A 
title is now ſet out; which title is a licence from the college, after having: 
been duly examined and approved, * to exerciſe the faculty of phyſic in the 
city of London, and for ſeven miles round the ſame.' If that alone makes 
him ipſo facto a fellow of tos college, there is no need of admiſſion. The 
return admits the four ads of parliament ſtated in the writ, and alſo admits 
the licence : but they deny it to be a conſequence, 0 that by reaſon of the pre- 
miſſes he became lawfully intitled to be admitted a member of the ſaid col- 
lege, and commonalty, and corporation, as by the writ is ſuppoſed.” The: 
they ſet forth the uſage ever fince the making of the acts of parliament; that 
every perſon admitted a member mult be, before his being admitted a mem- 
ber, elected to it by the prefident and college; and that the doctor had never 
been ſo elected. Then they ſet forth tlie bye-law * to the ſame effect; and 
that he has not been elected a member accor ding to that bye-law. They then 
ſet forth another bye- law +, which divides the faculty into three claſſes, viz. 
members of the college; candidates for election into ſuch memberſhip (who 
were to be examined and approved of by the preſident and cenſors to be 
candidates for election); and licenitates, or peru: fe They ſet forth another 
bye-law r, that nobody ſhould be admitted into he ſociety of the college, 
Who ſhould not firſt have been of the number of candidates for one whole 
year, or publicly read phyſic for three years in ſome univerfity of Britain, 
or been doctor of the chair in ſome Univerſity of this kingdom, or ordinary 
King's phyſician. They ſet forth another bye-law &, that nobody ſhould be 
admitted into the order of f H.] s, who ſhould not have been a candidate 
tor one whole year; except i King or Queen's ordinary phyſician . with 
lalary, or royal profeſſor of BY ic in Oxford or Camoridge. 
They aver that the doctor ne cr was a candidate for one whole year, or 
any other time; and that he did u come within any of the exceptions in 
theſe two laſt mentioned bye-laws. Then they let forth a fifth bye-law (made 
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* Feb. 1, 1555. + Feb. 1, 1572. 


April 4, 1737. 9 April 1, 1765. 
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at the fame * time with the third), whereby, reciting * that many pra ctiſag 
phyſic in the city of London, whom the preſident and college, or common. 
alty, deemed altogether untit to be adopted into the number of fellows Or 
candidates, either becauſe they were not Britons by birth, or had not tak 
the degree of a doctor, or were not ſufficiently learned, or ſufficiently 
van 


Cl} 
ad. 


1 


cech in age and gravity, or for other like cauſes, and yet might be al} 

o ſerve the public, and do good to men's healths, at leaſt in ſome . 
it was ordained, that, after due examination and approbation of the preſident 
and cenfors, ſuch perſons ſhould be permitted to practiſe, ſo long as they be. 
haved themſelves well. That many perſons from time to time applied to he, 
and according to, and in purſuance of this laſt bye-law, were, examined, ahd 
approved by the prefident and cenſors for the time being, and licenſed ang 
admitted to exerciſe the faculty of phyſic in the city of London, and within 
even miles round the ſame: and have been and are called and known by 
the name of /icentiates. They add further, that Dr. Fothergill applied to the 
prefident and college, to be by them licenſed and admitted to exerciſe the 
faculty of phyſic in the city of London, and within ſeven miles round the 
ſame; and that he was thereupon, according to, and in purſuance of the last 
mentioned bye-law, examined and approved by the prefident and cenſors, 
and was licenſed and admitted by the preſident and cenſors, according to the 
ſaid laſt- mentioned bye-law, to exerciſe the faculty of phyſic in the city of 
London and for ſeven miles round it. And they aver this to be the exami- 
nation, approbation, and admiſſion of him, in the writ mentioned: and 
that he never was examined, approved, or admitted, to exerciſe the faculty 
.of phyſic 4 in the city of London and within ſeven miles round the ſame, in 
any other manner, or for any other purpoſe, than as and in order to his being 
a licentiate as aforeſaid. Now, be this bye-law good or bad, yet the right 

of admiſſion into the college is claimed under it. It would be a moſt un- 
reaſonable thing, to accept this licence ander the bye-laws, and yet to treat 

theſe bye-laws as null and void; and to turn this licence ſo accepted againſt 

the perſons from whom it was thus accepted, and to ſet it up as the foun- 
dation of a right to be admitted under the charter. Therefore, as no other 
foundation of ſuch right to be a fellow is ſhewn, it comes round to the ver) 
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point upon which our former determination turned: and I am of Opinion 
that the return ought to be allowed. 
«« By the court unanimouſly, Let the return be allowed.” 


Lord Mansfield renewed the hint to the college, whether the 
would think it adviſcable to truſt to a return upon their preſent 
bye- aws; - OF whether they would not conſider about mending 


them. 


And ſir James Burrow adds, % I have been told, that they have 
ince mended them.“ 


The juriſprudent will find much analytical reaſoning and deep 
learning on the doctrine of mutual debts, and a lien on goods in 
particular caſes towards ſatisfaction thereof, in a caſe reſerved for 


the opinion of the court at a trial * at Nif/ privs at Guildhall, 
before lord Mansfield; which caſe was, at the deſire of the 


parties, twice argued. 


Lord Mansfield, in delivering the opinion of the court, obſery- 
ed, among other things : 


„That the general queſtion. is, © Whether the plaintiffs 5) in this action 


ſhould be obliged to do juſtice to the defendants, by paying what is due to 
them, before they are intitled to demand the goods from chem; and to re- 


cover their value, in caſe of refuſal.” 


Natural equity ſays, that croſs demands ſhould compenſate each other 
by deducting the leſs ſum from the greater; and chat the di * is the wy 


ſum which can be ui due. 


But poſitive law, for the ſake of the fora of proceeding and conve-- 
nience of trial, bas ſaid that each muſt ſue and recover leparately, 1 in ne 


gclions. 


It may give light to this caſe, and the authorities cited, if I trace the 
law relative to-the doing complete juſtice in the fame ſuit, or turning the de- 
fendant round to another uit, which, under various circumſtances, may be 


of no avail. 


— — us 


—— 


* Green and another againſt Farmer and another, 4 Burr. 2214. 
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Where the nature of the employment, tranſaction, or dealings, Nec? 
farily conſtitutes an account conſiſting of receipts and payments, debt; x 
credits; it is certain that only the balance can be the debt: and by the pro. 
forms of proceeding in courts of law or equity, the balance only can be 
recovered. | | 

£ After a judgement, or decree, * to account, both parties are equ1!!, 
actors: oy | | 

++ Where there were mu/ual debts unconnected, the law has ſaid they ſhould; 
be ſet off; but each muſt ſue. And courts of equity followed the ſame ry. 
becauſe it was the law; for, had they done otherwiſe, they would hy 
ſtopped the courſe of law in all caſes where there was a mutual demand. 


The natural ſenſe of mankind was firſt ſhocked at this, in the caſe of Ban. 


rupts: and it was provided for by 4th Anne, c. 17. F 11. and 5 Geo. II 


c. 30. Y28*. This clauſe muſt have, every where, the /ame conſtruction 
and effect; whether the queſtion ariſes upon a ſummary petition, or a formal 


bill, or an action at law. There can be but one right conſtruction and 


therefore, if courts differ, one muſt be Wrong. 


Where there was no bankruptcy, the injuſtice of not ſetting off (eſpecial ly 
after the death of either party) was ſo glaring, that parliament interpoſed by 


2 Geo. II f. and 8 Geo, II. c. 24. § 5. But the proviſion does not go to 
goods, or other ſpecific things, wrongfully detained : and therefore neither 


courts of law nor equity can make the plaintiff who ſues for ſuch goods pay 


firſt what is due to the defendant, except ſo far as the goods can be conſtrued 


a pledge; and then the right of the plaintiff is only to redeem. 
The convenience of commerce, and natural juſtice, are on the ſide of 


liens : and therefore of late years, courts lean that way. 1ſt, Where there 


is an expreſs cont/ act; 2dly, Where it is implied from the uſage of trade; of. 
zdly, From the manner of dealing between the parties in the particular caie ; 
4thly, Or where the defendant has acted as a Factor. | 
The caſe ex parte Ockenden was well conſidered. Lord Hardwicke' s bias 
was ſtrong on behalf of liens: and his own determination in that caſe er 
parte Deeze had been almoſt in point : yet he took time to confider it and 


—— 
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* Directing mutual 3 to be balanced. 
+ Sect. 13. for ſetting off mutual debts againſt each other. 
ſearch. 
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ſearch for precedents. And, after conſideration, he thought he could not 
conſtrue it within the mutual-credit clauſe of the bankrupt-act ; unless it 
could be ſo conſtrued in an action of trover (and that 1s certainly ſo), He 
reſted upon there being xo room, in that caſe, to imply a lien from uſage of 
trade, or from the particular manner of dealing. 'This cafe, and that ex 
parte Deeze, are well reported in the printed books: but I will read you my 
note of both. (Accordingly, he read his own note of the caſe.) This was 
in Auguſt, 1754; and it ſtood over: and on the 2oth of December, 17 54, no 
precedents being found, he determined accordingly; and no precedents are 
cited ſince the 20th of December, 1754. Then his lordſhip read his own note 
er parte Deeze, on the bankruptcy of Norton Nicholls, That the aflignees 
could not take the goods from the petitioner without making ſatisfaction for 
the whole of his debt. As to a lien in that cafe, from the nature and courſe 
of dealing, the evidence is not clear.” The opinion was, that the petitioner 
ſhould be paid his debt, before the goods were taken out of his hands.“ 
„Though lord Hardwicke took notice of the evidence of uſage, he ſaid 
it was not very clear. He thought it hard that mutual credit ſhould only 
relate to pecuniary demands; though goods can only be paid for in money : 
and, in that caſe, there was an account between the parties; wine on one fide, 
and package on the other. I have enquired into the caſe ex parte Deeze, and 
the affidavit of the book-keeper (which he particularly ſtated). If the uſage 
there ſtated be true, the packer was in the nature of a faFor; and, as ſuch, 
had a lien for the general balance. It was ſettled in 1755, that a packer, 
being in the nature of a factor, would be intitled to a lien.” Apply this to 
the caſe ex parte Ockenden, and to the preſent caſe. In this caſe, the defen- 
dant acts in no reſpect as a factor; but merely as a manufadurer, to dye. 
There is no expreſs contract to pledge; no uſage of trade; no argument 
| from their particular dealing: on the contrary, it appears that he truſted to 
4 Meſſrs. Heinzleman's perſonal credit only. The defendants never detained any 
© goods to anſwer their debt; but, from the 1ſt of January to the 1oth of 
© June, gave all back; for the dying of which they now claim to detain; 
E without having any new cloths ſent in. After notice of the failure of Heinzle- 
man, they delivered eleven pieces to Afton and Hodgſon, without a 
claim. 
It is ſufficient, that no contra can be implied, to give a hen for the 
balance, from any uſage of trade or manner of dealing: but it is much 
ſtronger, when the manner of dealing ſhews the contrary, and that the defen- 
OO 1 y : dants 
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dants relied en perſonal credit only. Therefore we are all of opinion, th,, 
there is no lien here, beyond that which 1s given by the general rule of la 
which never was diſputed.” 


Univerſity of Cambridge, 
Rex verſus Agar et O'Meara *. 


On the ſirſt day of Hilary Term Mr. Wallace moved for a fue 
upon the proſecutor, to ſhew cauſe why conuſance ſhould not 
be allowed to the Univerſity of Cambridge. He had in court th 
warrant of attorney, the claim of conuſance, the charter, and 
the act of parliament. 


The court gave him 1 following rate; 


Upon reading the warrant of attorney of the chancellor, mal. 
ters, and ſcholars of the Univerſity of Cambridge, and the clam 
of conuzance of the indictment againſt the defendants in this 
cauſe ; and the proceedings thereon by the ſaid chancellor, mal. 
ters, an! ſcholars of the ſaid Univerſity enrolled in this court; 
and the exemplification of the letters patent and act of parlia- 
ment in the ſaid claim mentioned; and alſo the certificate of the 

ſaid chancellor, maſter, and ſcholars, and the affidavit of the 
ſaid defendants ; it is ordered, that Wedneſday next be given to 

the proſecutor to ſhew cauſe why the ſaid claim of conuſance by 
the {aid chancellor, maſters, and ſcholars, ſhould not be allowed; 


upon notice: of this rule, to be given to the proſecutor in the 
mean time.” 


The indiftment was found at the quarter ſeſſions at Cambridge, 
| holden on April 12, 1771. It was for an aſſault and battery, 
committed upon the 18th of March preceding, by the defendants; 
Agar and O'Meara, upon Thomas Fletcher, the Univerſity prin- 
ter, at a public coftee- houſe 1 in Cambridge. 
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Lord Mansfield delivered the opinion of the court. 


Taking it at preſent for granted, that this claim ought to be „allowed, 
if made in due time and in proper manner ;* it will be proper firſt to confider 
the objection as to its not being made in define. 

The eſtabliſhed rule of law is, that conuſance muſt be claimed in the 
f#r/? inſtance, or at the fir? day. And this muſt be admitted to be a very 
proper and reaſonable rule; tor, if there were not ſome reſtriction. as to the 
ume of claiming conuſance, inconvenience would enſue. At the EDDA 
gone tron bebe he made his IVY which would be an apparent pre- 
judice to ſuitors; therefore, if you will interrupt the ordinary courſe of 


juttice, you ought to ſtop the plaintiff or proſecutor in the firſt inſtance. 


«© Though all the antient reſolutions concur in this opinion, yet there has 
been variety of opinions what ſhould or ſhould not be accounted a coming in 
the firſt inſtance within the rule.“ And this notion © of coming in the firſt 
inſtance,” which ſome had ſaid muſt be the #r/? day, others that it muſt 
be every day," is to be expounded, according to the authorities, by the true 
meaning and reaſon of the rule, and not in every caſe to be ſtrictly con- 
fined to the ſame point of time. For inſtance, the return of the original writ, 


in treſpaſs, where place is named, or pracipe quod reddat, where land is de- 
manded, may be the firſt inſtance, becauſe, in theſe caſes, the writ tells where 
the cauſe of action ariſes. But in debt or detinue it is otherwiſe; for, it is 


not known where the contract or obligation was made; and therefore, till the 
plaintiff has counted, the claim needs not to be made. So in replevin, the place 
where the cattle were taken does not appear, till the plaintiff has counted, 
if it be between ſtrangers ; but if a replevin is ſued againſt the lord of the 
franchiſe himſelf, there the lord's claim would come too late after the 


count, becauſe the law intends that he knew where the taking was made, 


being himſelf a party; and ſo, by not demanding his privilege on the writ, 
he gave the court ſeiſin of the cauſe; for the lord muſt uſe no delay. 

From theſe authorities two concluſions follow, and theſe two propoſitions 
may be laid down. Firſt, that before any perſon is bound to claim conu- 
lance, he is intended by law to have had ſome legal notice of his franchiſe 


being intrenched upon; and therefore it is ſaid to be named conuſance. Se- 
| condly, that, in order to bar him from making the claim, there ought to 


1 he 
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be ſome laches, or default, in him, and a time ſhewn when he might have 
claimed it ſooner after ſuch legal notice. 


«© 'The court are now to judge upon this claim, and the certificates and 
affidavits. 
Let us ſee then, from the facts appearing to the court, whether a time 
is ſhewn when the law will intend that they had conuſance of the matter he. 
ing within their franchiſe, and whether any default has been made, and 
time lapſed when the clalm might have been ſooner preferred; and whether 
the court was become fully ſeiſed of the cauſe at the time when the clain 

was actually made. 

„„The facts are theſe: The aſſault is ſworn to have been committed on 
the 18th of March laſt, at a public coffee-houſe in Cambridge; and it is { 
laid in the indictment. The indictment was preferred, and found on the 
12th of April. 'The defendant O'Meara was matriculated on that day. It is not 
material, on the preſent queſtion, whether it was before or after the bill was pre- 
ferred. Both defendants appeared at the ſeſſions, in purſuance of a recognizance 
entered into by them for that purpoſe before a juſtice of the peace of the town 
and county, to anſwer for that aſſault ; but they did not plead. Between thar 
April ſeſſions and the following Midſummer ſeſſions, a warrant is obtained from 
me, againſt the defendants, upon the uſual certificate of * an indictment 
being found, and that the defendants had not pleaded:” The defendants 
thereupon entered into a ſecond recognizance with freſh ſureties to appear 
and plead at the next quarter- ſeſſions.. The defendants ſued out a Certiorari, 

teſted the 19th of June, the laſt. day of Trinity Term, returnable on the 
Morrow of All Souls, to remove the indictment, and entered into the uſual 
recognizance to plead to it, and try it at the next aſſizes for the county of 
Cambridge.“ The defendants appeared at the Midſummer ſeſſions; and, be- 
fore they made uſe of their writ of Certiorari, moved, by their counſel, to 
ſtay proceedings on. the indictment, alleging, * that the Univerſity of 
Cambridge had conuſance of it.” Their motion was refuſed; and then they 
produce the Certiorari. Upon the 5ta of November, the warrant of attorney 
is made to claim conuſance. Upon the 6th the conuſance is claimed; and 
which is by the claim alleged to be on the Morrow of All Souls. 

Here, then, is © legal notice that the offence was committed, and pro- 
ſecuted too within their franchiſe on the 12th of April;' for, it ſo appears 
upon the face of the record, and therefore it is as ftrong as where the Jaw 


in- 
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intends notice from the writ, where the cauſe of action ariſes in the caſes al- 
luded to. 

The proceedings upon this indictment have been in the uſual courſe, in « 
Court of Record within the franchiſe : and the defendants were bound to 
= appear, and anſwer to the indictment (if found againſt them) at the April 
ſeſſions. But it is not neceſſary to determine, that the claim ſhould have 

been made then: for; they were hound by the ſecond recognizance, to 
appear and plead at the Midſummer ſeſſions; and they did then appear, and 
made an ineffectual effort to take ad vantage of the claim of the univerſity 
againſt the juriſdiction of the ſeſſions. 
Here then is a time ſhewn when the Chancellor, Maſters, and Scholars of 
the univerſity, might have made their claim. And there is no pretence to 
ſay that the proſecutor did any act to prejudice the lords of the franchiſe, or 
ouſt them of it collufively, or uſe any artifice to prevent their making their 
claim in due time. But they came zoo late. They did not uſe the writ of 
Certiorari till after their motion upon the claim had been heard and denied: 
and when the claim was in fact made here, the court were in full poſſeſſion of 


the cauſe, upon the writ of certiorari, , whi ch was returnable upon the Morrow 
of All Souls. | 


The claim muſt be diſallowed, and the rule diſcharged. 


+ I" _ 
8 


The great importance of the cauſe of Morgan ver/us Jones, the 
_ intereſting circumſtance of a correct tranſcript of the Lord Chief 
Juſtice's ſpeech on that important occaſion not having. hitherto — 7M 
appeared in print, and the endearing evidence of his lordſhip's 7 
unremitted attention to the barriſters and ſtudents, in ſtating the 
caſe with brevity, yet with great preciſion, and without the 
omiſſion of any one material fact, limitation, or power—theſe 
concurrent circumſtances are the beſt apology which the author 
can make (who had the honor of being employed as counſel in 
the cauſe) for the inſertion of the following legal ſpecch, replete 
with ſound reaſoning, though deſtitute in a great degree of orna- 
ments of ſtyle, or of the power to attract the attention of readers 
of every denomination. 


Lord 
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Lord Mansfield. “ Sir William Morgan, at the time of making his will in 
1731, was ſeiſed in fee of ſeveral lands in the counties of Monmouth and 
Glamorgan, which he had purchaſed after his marriage, and likewiſe gf 
an equity of redemption of eſtates ſubject to a mortgage; and he was leiſed 
in fee of ſeveral lands in the county of Brecon; beſides that, he was ſeiſed 
of his great family eſtate in the counties of Monmouth and Glamorgan, 
ſubject to the uſes of his marriage ſettlement ; and the uſes of his marriage 
ſettlement, as far as are at all material to the preſent queſtion, were in the 
ufual way; the eftate was ſettled to him for life, then ſubject to a Jointure 
by way of rent-charge to Lady Rachel, and the firſt and every other ſon of 
hat marriage; that is, of him by Lady Rachel, in tail male reverſion to him 
in fee. Then there are terms created for the purpoſes of raifing portion: 
for younger children upon the two uſual events of there being and not be- 
ing a fon, (the two uſual events guarded againſt). Theſe were the uſes of 
the marriage lettlement, at leaſt all of them that are material to be ſtated, 
It appears that he was then in a very bad ſtate of health; for, by comparing 
the dates as ſtated in the caſe, the will bears date but about three weeks be- 
fore his death; and the ſtate of his family was, that his lady was then alive; 
he had two ſons by her and two daughters; and under theſe circumſtances 
he made his will ; and as I have ſtated the two kinds of eſtates that he had, 
that is, a reverſion in fee, ſubject to the uſes of his marriage ſettlement, 
and likewiſe that which he could diſpoſe of, he makes different proviſions 
with regard to theſe two eſtates; for, ſeeing that his eldeſt ſon had a great 
eftate ſecured to him by the marriage ſettlement, with regard to all the other 
lands of which he was ſeiſed in fee, purchaſed after his marriage, either in 
Monmouth, or in Glamorgan, or in the county of Brecon, he gives them 
to the duke of Devonſhire and other relations of his wife's family, on truſt 
to pay his debts, and then he gives them to his ſecond ſon Edward in ſtrict 
ſettlement, with remainder over to his ſon William and the heirs male of 
his body, with all the uſual words of ſeniority of age and priority of birth ; 
and for default of ſuch iſſue, to the uſe and behoof of ſuch other ſon of 
mine lawfully begotten, as ſhall or may hereafter be born, for his life. 
Then to his firſt and every other ſon in tail male, exactly in the ſame man- 
ner in which it is given to Edward and William, he makes the after-born 
ſon a tenant for life in the ſame manner as he firſt made Edward, and then 


William, upon faJure of [ ons and the iſſue male of his body ; ; then he de- 
viſes 
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Liſes to Thomas, his brother, for life, in ſtrict ſettlement, over to the heirs 
male of his body. This 1s the diſpoſition of all the lands whereof he was 
ſeiſed in fee, and could abſolutely diſpoſe of in poſſeſſion. Now the next 
diſpoſition, which gave riſe to the following queſtion, regards the ſettled 
eſtate; and the very particular words and meaning of the context „With the 
real circumſtances of the family, are very material to be taken into confider- 
ation and underſtood ; and it is for that reaſon, and for the fate of the bar, 
and the fludents, that I ftate ſo much of the caſe. * And for as much as it 
is my will, intent, and meaning, that in cafe my ſaid two ſons now living, 
or any other ſon or ſons of mine lawfully begotten, or hereaſter to be born, 
ſhould die without iſſue male of their bodies, or of the body of ſome or one 
of them lawfully to be begotten after their reſpective deceaſe without iſfue 
male, as aforeſaid (which * as aforeſaid,” has a reference to the deviſe, that 
he makes of his own eſtate, for there is no © as aforeſaid” connected to the 
ſettled eſtate); * that then, all and ſingular my meſſuages, manors, royaltics, 
advowſons, parks, lands, tenements, and hereditaments whatſoever and 
whereſoever, with their and every of their appurtenances, ſituate, lying, and 
being within the ſeveral counties of Monmouth and Glamorgan, and not 
| hereinbefore deviſed, ſhall be deviſed and ſettled to and for the ſeveral 
uſes, intents, and purpoſes, hereinafter mentioned, e: <prefled, limited, and 
declared. It is therefore my will, intent, and meaning, that in caſe my 
ſaid ſons William Morgan and Edward Morgan, or any other ſon or ſons of 
mine hereafter to be born as aforeſaid, ſhall happen to die reſpectively 
without any iſſue male of their bodies, or of the body of ſome or one of 
| them, as aforeſaid; and in ſuch caſe, if it ſhall ſo happen, then I give and 
deviſe the remainder (the expreſſion is remarkable and material to the argu- 

ment)—I give and deviſe the remainder of all and ſingular my meſſuages, 
manors, royalties, advowſons, Parks, lands, tenements, and hereditaments 
whatſoever and whereſoever, with their and every of their appurtenances, 
ſituate, lying, and being within the counties of Monmouth and Gla- 
morgan, and not herein and hereby before deviſed, and all the reverſions, to 
my faid brother Thomas Morgan; and he gives it to him in ſtrict ſettle- 
ment, for and during the term of his natural life, without impeachment of. 
_ waſte, ſubject to all the proviſions, . clauſes, &c. contained in his marriage 
lettlement; and then there is a limitation over to the firſt and every other 
| fon of his brother Thomas Morgan,” The event that happened was, fir. 
William 
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William died ſoon after; lady Rachel is ſtill alive; his ſon Edward died 
firſt, without iſſue; his ſon William died without iſſue; Thomas took pol- 
ſeſſion of the eſtate upon the death of the ſurvivor of the two ſons of fit 
William; he is dead. Upon his death the eſtate is come to Charles, why i; 
now in poſſeſſion. A queſtion is ſtarted on the part of the daughter of fi: 
William, that the deviſe to Thomas, the brother, of all the lands that were 
contained in the marriage-ſettlement, is void, as too remote. But, before 
come to the queſtion, there is another part of the will that J ought to Nate 
to you; becauſe, in one light, as it ſtruck me firſt, it is very material to the 
argument, and I do not know but it is ſtill, though, after J had mentioned 
it to the counſel, it ſtruck me that it was not of the force it had firſt ap- 
peared to me; that is, the powers; for, after difpoſing of both eſtates, then 
follow theſe powers ; and, if they clearly relate to the whole, if they clearly 
relate to the ſettled eſtate, they have vaſt weight in the determination, It 
may be anſwered, by ſaying, they relate to that eſtate that he had power to 
deviſe ; but there are no words that tie it up ſo. The words are theſe, © Pro- 
vided always, and my will and meaning is, that it ſhall be lawful for my 
eldeft fon William at any time during his life, and likewiſe to my fon 
Edward at any time during his life, and to any after-born fon during his 
life, to make (I do not ſtate technical terms) a jointure upon his wife by 
deed, to grant portions to a younger child or children, and to make leaſes, 
vith qualifications or reſtrictions to thoſe leaſes; and then it follows, upon 
a proviſo, that his fon Edward, notwithſtanding what he had deviſed to him, 
ſhould, over and above that, be entitled to the proviſion that was created 
for him, and the benefit of the younger children's portions; and that he 
ſhould have the full benefit of all the marriage-ſettlement as a younger child, 
norwithſtanding all the proviſion made for him by the will; and then comes 
the power to 'Thomas Morgan, the ſon of Thomas Morgan, by virtue of the 
limitations hereinbefore mentioned, to grant any leaſe, or grant under their 
or either of their hands and ſeals the premiſes, or any part or parcels. Now, 
you obſerve, that the reverſion of the ſettled eſtate is limited to Thomas, the 
brother, for life; ſo that he had no eſtate under the will, either in the lands 

that belonged to the teſtator abſolutely, or in the reverſion of the fee fim- 

ple eſtate; that fir William had but what is limited to him in ſtrict ſettle- 
ment, and that is a material argument to conſtrue the powers as extending 
£0 all the land; for, this power of leafing given to the brother and his 194 
5 maſt. 
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WILLIAM EARL OF MANSPIELD: 253 
muſt certainly be meant to extend to all the land. Now this is the ſtate, 


ftuation, and circumſtances of the family, under which the will was made. 


lands compriſed in the ſettlement, is not void? If it is void, why then it 
deſcends to ſir William's heir at law, and that is his daughter ; ſor, £1 
William had in him the reverſion in fee; and the reaſon upon whici it 1; 
contended that it is void is this, that the conſtruction muſt be, that jt 45 
an executory deviſe to the brother, after the failure of iflue male of fir 
William's then marriage, and a failure of iſſue male of any ſubſequent 
marriage; and that, with regard to any ſubſequent marriage, no eftate beins 
limited to the iſſue male of that marriage, the conſtruction is, that they 
were to take nothing at all under the will; that the fee ſimple would defcend 
to them, and, letting the fee ſimple deſcend, it is as if he had faid to them 
and their heirs; that would not have done, for there the limitation would 
have reſtrained it, but that he meant the iſſue male of a ſubſequent marriage 
ſhould take a fee ſimple eftate, and that the limitations he gives to his bro- 
ther Thomas, allowing them to take a fee ſimple eſtate, was a fee upon 4 
fee, which can only be ſupported within terms which the law has laid down 
to prevent perpetuity, and therefore cannot take effect after an indefinite 
failure of ifſue. That is the whole ground upon which the queſtion turns; 


And the queſtion that is ſtated is, whether the limitation over, of all the 


and what is to be determined is, whether that is the true conſtruction of the 


will. Now, it has been truly ſaid chat to conſtrue a will, the intent of the 
teſtator is to be taken from the whole will together, applied to the ſubject- 
matter to which the will relates; if that be agreeable to law, it muſt govern ; 
if the intent is clear, but not agreeable to law, it is void and null; if the 


intent is clear and agreeable to law, no matter what words the teſtator has 
made uſe of; the courts of juſtice where the queſtions ariſe, muſt adapt and 


model his clear intent in ſuch manner as he himſelf might have done, if he 


had made uſe of apt and legal terms. Another thing that has been faid, and 
it is unfortunate when words happen to be made uſe of in the determination 
of cauſes without a preciſe, clear, definite idea annexed to them ; for, the 


great diſputes of the world ariſe upon words; a great diſpute has been made 
of what is neceflary implication, and that a neceſſary implication muſt mean 


that, when there is a natural impoſlibility that i it ſhould be otherwile. There 


never was ſuch a conſtruction put upon it. What is a neceflary implica- 
tion ?—lt is that implication which ariſes upon the words the teſtator has 
made uſe of that clearly ſatisfies the court what was his» meaning; ; and that 

2 2 9 1 
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is put in oppoſition to a conjecture ; you are not to conjecture what would 
have been the teſtator's meaning if he had had the whole caſe before him, 
and if he had thought of ſuch an event what the teſtator would have fag 
upon it. 'Fhat 1s a conjecture ; you mult find out his meaning, whether ex. 
preſſed or implied, from his words; and if it is an expreſs meaning and he 
made uſe of inaccurate words, you muſt conſtrue his words, if they arg 
words of ſenſe, or declarations which are no way accurate in legal phr;.. 
You muſt ſee clearly that it is the teſtator's meaning; and, if the teſtator' 
meaning is doubtful, if a court of juſtice cannot fay they are fatisfied his in- 
tention was fo, the whole will be void for uncertainty. Therefore necefſat 
implication is that which leaves no room to doubt. It is not an implication 
upon conjecture ; you are not to conjecture what he would have done in an 
event he never thought of; that will not do; and many cafes have been de- 
termined upon that event; one I mentioned, the great caſe of Coryton and 
 Helher, in 1745, determined by lord Hardwick ; where a man by his will 
meaning to make a marriage-ſettlement deviſes to A. and to prevent the en- 
tail being barred, having no freehold he deviſes to A. for 99 years, and then 
goes on to make the uſual ſettlement, and the drawer omitted to ſay for 99 
years if he ſhould ſo long live; the great queſtion there was, whether by 
implication the words * if he ſhould ſo long live' ſhould be added. It was not 
a neceſſary implication, it was not impoſſible that he meant a term of 99 
years; but there lord Hardwick, upon going through all the arguments and 
the nature of the thing, was convinced, and every body elfe, equal to a de- 
monſtration, that the teſtator meant 9g years if he ſhould ſo long live, and 
not a term of 99 years; and ſo that caſe was adjudged. There is no doubt 
the teſtator did mean that, and that is a very ſtrong fact; for, it is adding 
words the teſtator had not made uſe of to the limitation which ſtood of itſelf. 
And therefore the grand queſtion is, as has been truly ſtated, to find out from 
all the will taken together, what was the teſtator's. real intention ; and upon 
the laſt argument, as I have taken a note of 1 it, Mr. Serjeant Hill ſet out by 
faying, In this caſe there can be no doubt of the teſtator's intention. The 
teſtator's intention is moſt clear; but his intention cannot take effect, becauſe 
he has not done it according to law, he has limited it upon a contingency 
which makes it void in point of law.” When the teſtator's intention is ad- 
mitted to be clear, it goes a great way in the determination of the queſtion ; 
eſpecially, when the counſel that argue on the other fide are forced to admit 


that it is clear; and Mr. Mansfield to-day has made no doubt whatever as to 
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that his brother ſhould take by way of executory deviſe, and that ne er 
prevent the deviſe from being barred during that time. 


| failing in that, ſhould go to his brother; 
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the intention, and indeed it is impoſtible to make a doubt on that head. Sir 
William Morgan, a gentleman of a Welch family, an ancient family L- Be- 
licve, having a great family-eſtate, having wherewithal to provide moſt am- 
ply for a daughter, haz a mind the family- efiuts mall go on in the family as 
long as it can in the male line. Why then, having the eſtate ſettled upon the 


iſſue male of his preſent family, he makes a proviſion for the reverſion in 


fee, . What was his meaning? Ir was this—if there was a failure of iflue 
male of his own body, it ſhould go to his brother : that is clear, if he meant 
[ 
Why then his in- 
tention is contrary to law, and ſhall not take effect; but if he cle arly meant 
this, © that my iſſue male ſhall take ſucceſſiv ely, and when there is a failure 
of my iſſue male, if it goes to the children of a ſubſequent marriage, or if, 
not thinking of a ſubſequent marriage, he meant to fay, in caſe Lady Rache! 
ſurvives me, and, in caſe there is no iſſue male of my marriage, I give it to 
my brother, in either of theſe caſes it is an intent that according to law muſt 
be effectuated; and, if it can, the court ought to do it; now, no man can doubt 
but that was his intent, that luis eſtate ſhould go to his own iſſue male, and, 
there is no perſon who reads the 
will but muſt be clear that was his intent; and it is as clear that neither he 
nor the drawer of the will ever thought of an executory deviſe. Then how 
may this be effectuated? I think it may, very clearly, by the conſtruction 
of the teſtator's intent, one or two. ways; and it is quite indifferent, as the 
event has happened, which way it is conſtrued ; the arguments to both 
conclude for each of them: from the intention it cannot be otherwiſe; for, if 
the teſtator has ſaid, whereas my eſtate is ſettled upon my firſt and every 


other ſon in tail male by my marriage- ſettlement, therefore in caſe they all 
die without heirs male of their body I give it to my brother; ; if he had ſaid 
ſo in expreſs words, which would have given the reverſion in fee, and if he 


had lived years after the death of his wife, had married another wife, and 
had had ſons of that marriage, and had not made any ſettlement, and had 
not revoked the will, notwithſtanding he had ſaid it ſo expreſſlly, the intent 
being ſo plain that his brother was only to take upon failure of his own iſſue 
male, that if he had not had that contingency in view, Mr. Dunning has 
laid truly, that ſuch ſecond marriage &c. as above ſtated would have been a 
revocation of his will; and that point is now ſettled with regard to real eſtates, 


35 it had been before of perſonal eſtates. It was ſettled by three of the judges 
e and 
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and afterwards confirmed by that caſe Mr. Dunning alludes to; and very 
rightly determined; for, it is impoſſible that a batchelor having made a wil 
and having no family, but afterwards marrying and having children of that 
marriage, though by negligence or forgetfulneſs, or ſome accident or other, 
he had not cancelled that will, that he meant that will ſhould ſtand upon 3 
ſuppoſition of having no children and no family; the very preſumption woulg 
have been that the deviſe over to his brother was not intended, if he had 


had ifTuc by a ſecond marriage. The ſecond way by which the intention of 


the teſtator may be effectuated here is, that which T very believe in my oy 
mind was the true caſe, that neither ſir William, nor any body concerned 
for him, at that time had an idea of making the leaſt proviſion for, or having 
the leaſt view to the contingency of, a ſecond marriage. The whole will, 


goes upon the ſuppoſition of the children of that marriage ſurviving him, 


made in his ſickneſs, made but three weeks before his death. Every part 
ſhews that there is a provifion in it, that his fon Edward ſhall have the bene- 
fit of his marriage-ſettlement ; there is a proviſion in it appointing his wiſe, 
Lady Rachel, one of the guardians of his children, and one of the executors: 
he made a full diſpoſition of all the eſtate that he was ſeiſed in fee of. Then 
what was immediately his object ?—Why, his ſettlement. For, there 
is a diſtinction between the two ſorts of his eſtate, a plain diſtinction taken 
up by him, having diſpoſed of all the eſtate he was ſeiſed in fee of; then as 
to the other he comes by way of recital ; he does not diſpoſe of that imme- 
diately, but ſays, my mind is, that if my ſon or ſons now living, or any 
after-ſons, ſhall happen to die without iſſue male, that it is my intent, in caſe 
the ſucceſſion opens, in caſe the event ſhall happen in which the eſtate is to 
be enjoyed by ancther, what is the caſe ?—Why in caſe ifſue male of the 
marriage fail, for if that ſhould continue he had nothing but a reverſion in 
fee, any after-born fon. (he has not ſaid of Lady Rachel, but that was plainly _ 


his intention) ſhould take. All the arguments on this part of the caſe will 
_ eaſily go to the ſecond light in which it is to be conſidered, to effectuate 


his intention. What is he to give in caſe that event ſhall happen *— 
Not the lands, for, ſays he, I have nothing but the remainder in fee; 1 
give the remainder in fee; that is very remarkable, for the remainder 19 
to denote the quality of the eftate he is to give, ſince he has all the 


conveyancers, words, to give the lands, meſſuages, manors, . royalties, ad- 


vowſons, parks, &c.; then he follows them with the words reverſion and 
reverſions, remainder: and remainders; but he recites it with his intent 
x 5 applied 


*. 
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applied to the limitations in being; my intent is, that, in caſe my iſſue male 
fail, the remainder ſhall go another way: what remainder ?—the remainder 
after the eſtate tail. So it is very ſtrong and clear to conviction that he 

really meant to make a deviſe only, provided he died without any ſubſequent 
marriage ; and that the only limitations that could take effect before this re- 

mainder was to operate, were the limitations created by the marriage: ſet- 

tlement, but not to reſt upon that, as the words are, to be ſure, after-born 
ſons, without ſaying by lady Rachel or upon her body begotten; let us ſup- 

poſe that he meant after-born by any other marriage; and, in caſe the point 
of revocation had been doubtful, and Sir William had married a {econd 
wife, left a ſon by that ſecond wife; and a queſtion had ariſen between 
the brother and the ſon, whether that ſon was ditinherited or not, by that 
deviſe. In cafe there was a doubt on the point of revocation, to be ſure the 
court, from the 1 intention of the teſtator, would have leaned very ſtrongly to : 
effectuate his real intention, Which certainly v vas not to diſinherit any iſſue 

of his own body—why then ſuppoſe it to have that extenſive meaning, what 
would be the conſequence to give it effect ? why that every ſon to be born 
of a ſubſequent marriage is, by the neceflary declaration of the teſtator, to 
have an eſtate-tail ; and, it is not neceſſary for a teſtator to give his own ſon 
and heir an eſtate, it is ſufficient that his intent appears to reſtrain from what 
would be made void by the operation of law. Suppoſe he faid, I charge my 
eſtate with ſo much; if he had ſaid after the death of my ton I give it over, 
that would have reſtrained it to an eftate-tail—Now the preamble is very 
ſtrong to this effect; for, it is juſt as declarative, and as operative of his in- 
tent, as if there had been binding words. My intent and meaning is, that in 
caſe my two ſons now living, or any other ſon or ſons of mine lawfully be- 
gotten; and according to this conſtruction of. his will by giving the words 
their utmoſt extent of this, or any other marriage, hereafter to be born, ſhall 
die without iſſue male of their bodies, it neceflarily follows that they and the 
iſſue male of their bodics are to take—in what way are they to take ? why the 
example is put by. the two ſons that are alive, and as they muſt take an eſtate 
tail ſucceſſively, ſo any after-born fon mutt take an eſtate- tail ſucceſſively 
W hy then, if any aſter born ſon of a ſubſequent marriage is to be conſtrued 
that way, he muſt take an eſtate-tail—To my two ſons now born, and any 
after born ſon of this or any other marriage; and upon this part of the caſe the 
Powers of jointuring, leaſing, and e are exceſi ively material; if it 
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was clear that they muſt relate to the ſettled eſtate, which is not ſo certg;; 
becauſe they may have an effect by relating to the other eſtates; but a: * 
as they warrant the argument they relate to both, and I do think tlie 
power of leaſing muſt neceſſarily relate to both. The argument from that; is, 
theſe powers are deciſive; for, there is a power given to the after- born ſon 0 
make a jointure, grant portions, and make leaſes; why, it is deciſively tied 
up with the uſual words, when they ſhall ſucceſſively be in poſſefſion. If 
he had ſaid, I mean them all to take eſtates tail one after another, he could 
not have ſaid it more ſtrongly ; ; for, this ſhews they were to take eſtates- rail, 
and ſuch eſtates as in the nature of them enabled them to make Jointures, 
grant portions, and make leaſes : they have not ſuch eftates ; for, a tenant in 
tail, without ſuffering a common recovery, cannot make jointures, grant 
portions, and make leaſes. They have not; and therefore that clauſe, ſo far 
as it applies, is as deciſive, and as expreſſive, as if he had ſaid, I deviſe to 
ſuch after-born ſon an eſtate ſucceſſively in ſtrict ſettlement. What iz 
defired of the court? Will they labour to ſuppoſe Sir William to have had 
a meaning, which it is certain he never had? And no idea to introduce that 
meaning, in order to defeat his whole intention which both ſides agree to be 
ſo clear as to be indiſputable ; that certainly ought not to be done.—Therc- 
fore we ſhall make our certificate according to the ideas I have already ex- 
preſſed to have: in caſe we ſhould alter our opinions, we ſhall ſignify if we 
defire a future argument... 


The Certificate. 66 Having heard counſel on both ſides, and confidered the 
caſe, we are of opinion, that the event of a ſecond marriage was not in the 
teſtator's contemplation ; but ſuppoſing that, from the generality of the de- 
{ſcription of the words, any after-born ſon' ſhould be extended to the ſon 
of any future marriage, we are of opinion, that from the manifeſt intention 
of the teſtator exprefily declared in his will, ſuch ſon muſt take an eftate-tail ; 
conſequently we are of opinion, that, either way, a remainder after that eſtate 
is deviſed to Thomas the teſtator's brother, who, by virtue of the ſaid limi- 
tation, upon the failure of the ſons of Sir William the teſtator, without iſſue 
male, was entitled to all the lands in the counties of Monmouth and Glamor- 
gan (deviſed by the reſiduary clauſe in the ſaid will), for life, with remain- 
ders according to the limitations in the ſaid will. 

þ Es | MANSFIELD. 
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Lord Chancellor Apſley decreed*, That the above certificate 
ſhould be confirmed; from which Mrs. Jones, who was the 
daughter and heireſs at law of Sir William Morgan, appealed 
to the Houſe of Lords, who put the following queſtion to the 

Judges: 1 ; 

% Whether Thomas Morgan the brother > the teſtator, and Thomas 
Morgan the younger, and Charles Morgan, or any or either of them, took 


any and what eſtate-tail in the lands in the counties of Monmoutk and Gla- 
Organ, by the refiduary clauſe in the will? 5 


The lord chief juſtice (De Grey) of the Common Pleas delivered 
the unanimous opinion of the judges preſent f. 


That Thomas Morgan the beather took an eſtate for life in the eſtates 
in Monmouthſhire and Glamorganſhire, with remainder to Thomas Morgan 
the younger and Charles Morgan.“ 


1774. 
_ Hillary Term. 


In the memorable caſe of Lee againſt General Ganſel it was fo- 
lemnly determined that a bailiff, in execution of meſne proceſs, 
may break open the door of a lodger, having firſt gained peacea- 
ble entrance at the outer door of the houſe. 


Lord Mansfield has declared the opinion of the court : 


his is an application on is part of general Ganſel to be del out 
of cuſtody on the following ground: That the proceſs iſſued againſt him by 
this court has been abuſed, and his perſon illegally arreſted; for that the 
o!ticer broke open the door of his apartment, which by law he could not do; 
therefore the court ought to diſcharge him, and put him in the lame condi- 
tion as before the arreſt, 


* July 23, 1773. + May 2, 1774. 
4 To 
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To this charge tee defences are ſet up on the part of the plaintiff :.. 
the action and the officer co: nplained againſt. The firft is, that in fact the 


door was not broke open, but was previouſly open; and the officer having 
got part of his body, that is to jay, his thigh in, after a ſtruggle to pet n 
the reſt, in which he prevailed, arreſted the defendant. The cond, Which 


gocs to a denial of the whole ground of the application, is this, That the 
door, which was broken open, the officer had a right to break open, due no- 
tice having been announced, and a refuſal given.“ The “ird is, that, ſup. 
poſing Mr. Ganfel founded in his application as to the mode of the arrcf 
being illegal, yet his remedy is by treſpaſs for breaking open the door, «; 
by the more ſummary mode of attachment againſt the officer; neverthelc!; 


the ſuppoſed treſpaſs upon his perion is legal, for that the officer had a right 
to arreſt hin;. 


ITheſe are the three defences; and, as to the gef, there i 18 ſo great a con. 
trariety of evidence, that there muſt be falſe ſwearing. I doubt therefor: 
where the truth lies: and, ſuppoſing the fact contended for on the part ot 
the plaintiff in the action to be true, I doubt as to the conſequence : tha: 
15, if an actual breaking open the door were illegal, doubt as to the lax, 
where a door being partly open is ſhut by the perſon who is within, again 
the officer who is ſtruggling to get entrance. I doubt both as to the fact 
and the conſequence ; and therefore lay that entirely out of the caſe. 
The ſecond ground of defence, and which makes the next queſtion in 
this caſe is, Whether ibis door might be Iarefully broten open in execution 
of meſne proceſs ?* And, as to that, the caſe is this: Mr. Mayo was owner ot 
this houſe, in which general Ganſel had, at the time in queſtion, and for & 
N long time before, taken the firſt floor, which conſiſted of two rooms, each 
of which had a door which opened upon the ſtaircaſe ; he had likewiſe, up 
two pair of ſtairs, two rooms, each of which had a door that opened in 
the ſame manner: he had the uſe of the kitchen befides, and he rented 
 fhele ſeveral apartments, as a lodger, from year to year, though that circum- 
{tance makes no difference. Mr. Mayo lived in the houſe; and, which 13 
the material part of the caſe, there is but one outer door to the houſe; it 
- which Mr. Mayo enters to go to his apartment, and Mr. Ganſel to go t0 
his. This is a fact concerning which there is no controverſy. Mr. Ganſel 
was up two pair of ſtairs in his bedchamber, and, as he ſays, the door was 
locked ; and, after notice, the officers broke it open ; though nothing turns 


upon the notice or mode of breaking. The queſtion is, W hether by law 
this door could be broken open PP. 


2 1 ſhould 
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« ] ſhould firſt ſtate, however, that the outer door of the houſe was open, 
and that the officers entered there legally. The queſtion therefore turns 
upon the ſubſequent breaking open of the bed-chamber door, 

The books talk of the privilege of a manſion-houſe, and of the privilege of 
the door of it, which cannot be broken open. 'The whole queſtion will 
therefore turn upon the extent of that which is called privilege. Now this 
rule of privilege, ariſing from a ſound maxim of policy, is no privilege of a 
debior, properly ſpeaking, who abſconds from juſtice in avoidance of lega} 
proceſs ; but is annexed to the houſe and door (to which door I forbear ai 
preſent to give any particular epithet) for the protection of a man and his fa- 
mily. It is therefore by conſequence only, that the privilege is a protec- 
tion to ſuch a perſon, and not for his own ſake. The ſound maxim of po- 
licy is this, that a greater evil ſhould be avoided for a leſs, and a Iſs good 
ſhould give way to a greater.” The outer door therefore, or window of a man's 

houſe, ſays the law, ſhall net be broken open by proceſs. This has been long 
and well underſtood. The ground of it is this, that otherwiſe the conſc- 
- quences would be fatal; for it would leave the family within naked and ex- 
poſed to thieves and robbers. It is much better, therefore, ſays the law, 
that you ſhould wait for another opportunity, than do an act of violence, 
which may probably be attended with ſuch dangerous conſequences. But 
as this is a maxim of law in reſpect of political juſtice, and makes no part of 
the privilege of a debtor himſelf, it is to be taken /e 1070 and not to be ex- 
tended by any equitable analogous interpretation. 

«The oldeſt caſe to be found in the books, that takes notice of this priv 1= 
lege and warrants it, and upon which authority it was allowed at all, is a 
cale in the Year-book, 18 Edw. IV. page 4. pl. 19. There an action of 
treſpaſs was brought for breaking the outer door in execution of a ſeri facias, 
The court held, that treſpaſs would lie, for the officer ſhall not break open 
an outer door to execute his proceſs : but when the officer had ſo got in, he 
broke open a trunk, and took out the goods that were in it; in reſpect of 
wich they held, that treſpaſs would not lie; for he had a right to break the 
trunk, and take the goods.” I quote this caſe, not to imply that I ſhould 
perhaps have been of the ſame opinion myſelf in a caſe of the firſt im- 
preſſion; but to ſhew, that the rule of privilege is taken moſt r/gidly. At- 
terwards, in Semaine's caſe, 5 Co. Mich. 2d Jac. page 93. the fame ſtrict 
doctrine was held, namely, * that breaking open the outer door was a treſ- 
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paſs, but taking away the goods was lawful.” In Yelverton, Mich, 44. K 
29. which was the ſame caſe, Popham doubted whether even the outer door 
was privileged, becauſe it would be a hindrance to juſtice : But afterwards, 
in Mich. 2 Fac. 5 Co. 92. b. 93. a. the whole court held, “that the outer dog; 
ought not to be broken open; and grounded their opinion upon the ſingle 
authority of 18 Edw. IV. p. 4. pl. 19. before quoted. You ſee from hence 
with what rigour the privilege has been conſtrued in the oldeſt caſes, 
« But no caſe or dictum has been cited at the bar, nor indeed did there ever 
exiſt a caſe, which intimated a doubt whether an inner door might not be 
broken open. In lord Hob. 62. and 263. among other outrageous things the 
bailiffs broke open a chamber door, having entered legally at the outer door; 
but ſuch breaking was held lawful, the firſt entrance at the outer door, which 
was open, having been legal: and yet the latter was a very harſh caſe, for 
they broke in when the man and his wife were in bed, and behaved with 
great violence and outrage ; but I lay ſtreſs on this to ſhew how rictiy the 
privilege had been underſtood, when the outer door or window is ſecure, and 
the entrance has not been forcible, through either of them, fo as to lay open 
the houſe and its inhabitants to inſult and violence from without; but, on 
the contrary, has been quiet and peaceable. In addition to theſe authorities, 
I recolle& a note of a caſe lately determined, which ſays, an inner door has 
no protection at all.” It was the caſe of Aſtley and Pindar, and was heard in | 
the year 1760, Mich. 1 Geo. III. There all the other charges againft the ba- 
| liffs were anſwered, except breaking the inner door, which was accompanied 


with ſuch violence, that the door fell, and the officer with it into the room; 


but all the court were of opinion that the officers having lawfully entered at 
the outer door, might break open the inner to execute the duty of their of- 
fice. Beſides theſe cafes, and in conformity to the principles upon which 
they have gone, I ſhall cite a very ſenſible and material diſtinction from a 
book in my hands, which is Foſter C. L. title Homicide, c. 8. ſect. 20, 
which is this, The rule that every man's houſe is his caſtle, when applied 
to arreſts on legal proceſs, has been carried as far as political juſtice will war- 
rant, and perhaps farther than in the ſcale of reaſon and ſound policy they 
will warrant. But in caſes of life we muſt adhere to rules well known and 
eſtabliſhed. But this rule is not one of thoſe that will admit of any extenſion. 
It muſt therefore, as I have before hinted, be confined to the breach of win- 


dows 
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dows and of outer doors intended for the 1 of the houſe againſt perſo: 
from without, endeavouring to break in. 
This brings the queſtion to this point, Whether this was the outer do»! 
to the houſe of the defendant ?' for the law, we have ſeen, does not privi- 
lege an inner door. | 

& It has been ſaid, that this lodging is a houſe, and has an outer door ; 
and 1t has been likened to the caſe of chambers 1n the 1nns of court, and in 
colleges which have each an outer door that opens, like the door in queſtion, 
upon the common ſtaircaſe, and which, in cafes of burglary, have been held 
to be the houſes of the reſpective occupiers. The fact is, that, from the na- 
ture of theſe buildings, they are all as ſeveral houſes, and have ſeparate outer 
doors, which are the extremity of obſtruction, becauſe the ſtaircaſe is no 
outer door : again, they are enjoyed as ſeparate property. In Lincoln's Inn 


they have ſeparate eſtates of inheritance ; in the others they have eſtates for 
life, and in colleges as long as they reſide. So if that which was one houſe 


originally, comes to be divided into ſeparate tenements, and there is a 


diſtinct outer door to each, they will be ſeparate houſes, as Newcaſtle 


| Houſe. 


:56:Ths diſtinction therefore can only be betwe een ſeveral outer doors and 
one outer door. 


How far lord Hale meant to carry his opinion in the paſſage that has 


been cited, it is difficult to lay. Where a burglary is committed in the 

, apartments of one who lodges in a houſe, the circumſtance of the owner's 
living in it, or his occupying only a ſhop or cellar in which he does not flecp, = 
makes a very material difference as to the form of the indictment; for, in 
the latter caſe the /odger has the outer door entirely to himſelf; and the bur- 


glary in ſuch caſe muſt be laid in the houſe of the lodger ; but it is other- 
wiſe in the former caſe, for there it muſt be laid in the houſe of the owner, 
And, notwithſtanding the greatneſs of lord Hale's authority, it appears not 


clearly expreſſed, or perhaps not fully conſidered ; at all events, we muſt not 


determine upon a fingle and uncertain difum, againſt the many late and po- 


litive caſes, grounded | on the oldeſt decifions and moſt eſtabliſhed prin- 


ciples. 


But, if there were nothing r more to confute the doctrine which has ex- 
hauſted ſo much learning and ingenuity in ſupport of it, the abſurdity of the 
propoſition would of itſelf be ſufficient. And it 1s this, that whereas the 
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greate/! houſe in London has but one outer door; this gentleman, having fur 
rooms in one houſe, {ſhall have four diſtinct outer doors. If any of them could 
be ſaid to be an outer door, it muſt be the door of the lower rooms; but the 
truth is, they are all inner doors. 


Therefore we are all moſt clearly of opinion „ that by law this door was 
l-gall yro ken open. 
„With regard to the point of relief, in caſe the arreſt had been illegal, 
I give no opinion; though I think it would depend upon the behaviour of 
the party applying. It is poſſible a perſon might come to ask that relief, 
under circumſtances of ſuch groſs mitbehaviour as might induce the court to 
refuſe it. Though the court, where a perſon is arreſted who has been at- 
tending its proceſs, will interpoſe, not only by puniſhing the officer but 
by diſcharging the priſoner out of cuſtody, yet caſes of this ſort arc al. 
ways matters of diſcretion with the court under their particular circum- 
ſtances. But it is not neceſſary here to enter into that point; as we are al! 


clearly of opinion that general Ganſel was legally arreſted, 
fore ought not to be diſcharged.“ 


Rule diſcharged. 


and there 


On the 8th of June, 1774, Mr. Juſtice Gould came per- 
lonally into court, to acknowledge his ſeal affixed to a bill of ex- 
ceptions in the caſe of Moſyn verſus Fabrigas; and errors having 
been aſſigned thereupon, they were, on the 14th of November, 
1774, argued in {ſupport of treſpaſs and falſe impriſonment lying 

in England by a native Minorquin, againſt a governor of Minorca, 
for an i: mury” committed by him in Mzzorca. 


This was an an 2 ien of treſpaſs brought in the court tof Common Pleas, 
by Anthony Fabrigas, againſt John Moſtyn, for an aſſault and falſe impri- 
ſonment; in which the plaintiff declared, that the defendant, on the firſt of 


in the year 1771, with force and arms, &c. made an aſſault 
upon the fad Anthony, at Minorca, to wit, at London aforeſaid, in the 
pariſh of St. Mary le Bow, in the ward of Cheap, and beat, wounded, and 
1il-treated him, and then and there impriſoncd him, and kept and detained 
him in priſon there for a long time, to wit, for the ſpace of ten months, 


a thout any reaſonable or probable. cauſe, contrary to the laws and cuſtoms 
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of this realm, and againſt the will of the ſaid Anthony, and compelled him 
to depart from Minorca aforcſaid, where he was then dwelling and refident, 
and carried, and cauſed to be carried, the ſaid Anthony from Minorca afore- 
ſaid, to Carthagena in the dominions of the king of Spain, &c. to the plain- 
tiff's damage of ten thouſand pounds.” 


One of the learned counſel cloſed his argument by wittily ob- 


ſerving, © Should the judgement be reverſed, I fear the public, 
with too mach truth, will apply the lines of the Roman Satyriſt 


on the drunken Marius on the prefent occaſion, and they will 
ſay of Governor Moſtyn, as was formerly ſaid of Marius, 


Hic eft damnatus man judic ib. 


And to the Minorquins, if Mr. Fabrigas ſhould be deprived dt 
that latisfaction in damages Which the jury gave e him. 


« At tu vidtrix Provincia plora as.” 


Lord Mansfeeld. Let it ſtand for another argument. Tt has been ex- 
| tremely well argued on both ſides, by Mr. Buller for the plaintiff and by 


Mr. Peckham for the defendant.“ 


on the 27th of January, 1775, it was again very ably 1 0 
by Mr. Serjeant Glynn for the Bai and by Mr. Ser) jeant Wal- 


ker for the defendant. 
The ſacred character of a governor, the laws and cuſtoms re- 
lating to commerce with "Ht oi countries, and the ſolid diſtinc- 


tions laid down reſpecting locality, or the place where actions. 


are properly brought—theſe topics are defined by lord Mansfield 


with great energy and perſpicuity! in the following elaborate 1 peech: 5 


Lord Mun feld. This is an action vioneht by the plaintiff againſt the 


defendant for an aſſault and falſe impriſonment ; and part of the complaint 
made being for baniſhing him from the iſland of Minorca to Carthagena in 


pain, it was neceſſary for the plaintiff, in his declaration, to take notice 
of the real place where the cauſe of action aroſe; therefore he has ftated it 


to be in Minorca, with a videlicet, at London, „ in the pariſh of St. Mary le 
| bow, , 
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bow, in the ward of Cheap. Had 1t not been for that particular requiſite, 
he might have ſtated it to have been in the county of Middleſex. To this 
declaration the defendant put in two pleas, Firſt, © not guilty ;' /econdly, 
that he was governor of Minorca by letters patent from the crown ; that the 
plaintiff was raifing a ſedition and mutiny ; and that in conſequence of ſuch 
{edition and mutiny, he did impriſon him, and ſend him out of the iſland : 
which as governor, being inveſted with all the privileges, rights, &c. of 
governor, he alleges he had a right to do. To this plea the plaintiff does 
not demur, nor does he deny that it would be a juſtification in cafe it were 
true: but he denies the truth of the fa; and puts in iſſue whether the 
fut of the plea is true. The plea avers that the aſſault for which the action 
was brought aroſe in the iſland of Minorca, out of the realm of England, 
and no where elſe. To this the plaintiff has made no new aſſignment, and 
therefore by his replication he admits the /ocality of the cauſe of action. 
Thus it ſtood on the pleadings. At the trial the plaintiff went into 
the evidence of his caſe, and the defendant into evidence of his; but, on be- 
half of the defendant, evidence different from the facts alleged in his plea 
of juſtification was given, to ſhew that the Arrav al of St. Philip's, where the NF 
injury complained of was done, was not within either of the four precincts, 
but is a diftrict of itfelf more immediately under the power of the governor ; 
and that no judge of the iſland can exerciſe juriſdiction there, without a 
ſpecial appointment from him. Upon the facts of the caſe, the judge left it 
to the jury, who found a verdict for the plaintiff, with three thouſand 
Pounds damages. The defendant has tendered a bill of exceptions, upon 
which bill of exceptions the cauſe comes before us; and the great difficulty 
WE Wo I have had upon both the arguments, has been to be able clearly to compre- 
= hend what the queſtion i is, which is meant Ry to be brought before 
the court. | 
. underſtand the counſel for governor Moſtyn right, what they 65 
15 this. The plea of not guilty is totally immaterial ; and ſo is the plea of 
| juſtification ; becauſe upon the plaintiff's own ſhewing i it appears, 1ſt, that 
the cauſe of action aroſe in Minorca, out of the realm; 2dly, that the de- 
fendant was governor of Minorca, and by virtue of ſuch his authority im- 
priſoned the plaintiff, From thence it is argued, that the judge who tried 
the cauſe ought to have refuſed any evidence whatſoever, and have directed 
the jury tq find for the defendant ; and three reaſons have been aſſigned. 
5 I | | i One, 


WILLIAM EARL OF MANSFIELD. 367 


One, inſiſted upon in the former argument, was, that the plaintiff, being a 
Minorquin, is incapacitated from bringing an action in the King's court in 


England. To diſpoſe of that objection at once, I ſhall only ſay, it is wiſely 


abandoned to- day; for it is impoſſible there ever could exiſt a doubt, but 
that a ſubject born in Minorca has as good a right to appeal to the King's 


court of juſtice, as one who is born within the ſound of Bow-bell; and the 
objection made in this caſe, of its not being ſtated on the record that the 
plaintiff was born ſince the treaty of Utrecht, makes no difference. The 
two other grounds are, iſt, that the defendant being governor of Minorca, is 


anſwerable for no injury whatſoever done by him in that capacity; 2dly, 
that the injury being done at Minorca, out of the realm, is not cognizable 


by the King's courts in England. As to the firſt, nothing is ſo clear as 


that to an action of this kind the defendant, if he has any juſtification, 
muſt plead it ; and there 15 nothing more clear, than that if the court has 
not a general juriſdifiion of the ſubject-matter, he muſt plead to the juriſ- 
| difzon, and cannot take advantage of it upon the general iſſue. Therefore, by 
the law of England, if an action be brought againſt a judge of record for 
an a& done by him in his judicial capacity, he may plead that he did it as 

judge of record, and that will be a complete juſtification. So in this caſe, 


if the injury complained of had been done by the defendant as a judge, 


though it aroſe in a foreign country where the technical diſtinction of a 
court of record does not exiſt, yet fitting as a judge in a court of juſtice, 


ſubjet to a ſuperior review, he would be within the reaſon of the rule which 
the law of England ſays ſhall be a juſtification ; but then it muſt be 
pleaded. Here no ſuch matter is pleaded, nor is it even in evidence that he 


fat as judge of a court of juſtice. Therefore I lay out of the caſe every 
| thing relative to the Arraval of St. Philip's. ; 

The firſt point then upon this ground is, the f of the defend- 
ant's perſon as governor, If it were true that the law makes him that ſacred 
character, he muſt plead it, and ſet forth his commiſſion as ſpecial matter 


_ of juſtification ; becauſe primd facie the court has juriſdiction; but I will 


not reſt the anſwer upon that only. It has been inſiſted by way of diſtinc- 
tion, that ſuppoſing an action will lie for an injury of this kind committed 
by one individual againſt another, in a country beyond the ſeas, but within 
the dominion of the crown of England, yet it ſhall not emphatically lie againſt 


the governor, In anſwer to which I fay, that for many reaſons, if it did 
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not lie againſt any other man, it ſhall mo? emphatically lie againſt the go— 
Dderiior. | 
*© In every plea to the juriſdiction, you muſt ſtate another juriſdiction , 
therefore, if an action is brought here for a matter ariſing in Wales, to ba; 
the remedy fought in this court, you muſt ſhew the juriſdiction of the court 
of Wales; and in every caſe to repel the juriſdiction of the King's court, 
you muſt ſhew a more proper and more ſufficient juriſdiction; for if there is 
no other mode of trial, that alone will give the King's courts a juriſdiction, 
Now in this cafe no other juriſdiction is ſhewn, even ſo much as in argu- 
ment. And if the King's courts of juſtice cannot hold plea in ſuch caſe, no 
other court can do it. For it is truly ſaid that a governor is in the nature of 
a viceroy ; and therefore /ocally, during his government, no civil or criminal 
action will lie againſt him; the reaſon is, becauſe upon proceſs he would be 
ſubject to impriſonment. But here the injury is ſaid to have happened in 
the Arraval of St. Philip's, where, without his leave, no juriſdiction Can 
exiſt. If that be ſo, there can be no remedy whatſoever, if it is not in the 
King's courts; becauſe when he is out of the government, and is returned 
with his property into this country, there are not even his eftects left 1 in the 
iſland to be attached. + 
Another very ſtrong reaſon, which was alluded to by Mr. Serjeant 
Glynn, would alone be deciſive; and it is this: that though the charge 
brought againſt him is for a civil injury, yet it is likewiſe of a criminal na- 
ture; becaule it is in abuſe of the authority delegated to him by the King's 
Letters Patent, under the great ſeal. Now if every thing committed within 
a dominion is triable by the courts within that dominion, yet the effect or 
extent of the King's Letters Patent, which gave the authority, can only be 
tried in the King's courts; for no queſtion concerning the Seignory, can 
be tried within the Seignory itſelf. Therefore, where a queſtion reſpecting 
the Seignory ariſes in the proprietary governments, or between two provinces 
of America, or in the Iſle of Man, it is cognizable by the King's courts in 
England only. In the caſe of the Iſle of Man *, it was ſo decided in the 
time of queen of Elizabeth, by the chief juſtice and many of the judges. 
So that emphatically the governor muſt be tried in England, to ſee whether 
he has excerciſed the authority delegated to him by the Letters Patent, le- 


— CIT S - _— 
* * — - 


8 


n 


* 4 Inſt. 284. 15 
c gally 


WILLIAM EART, OF MANSPIELD. 


1V1: 


399 
cally and properly; or whether he has abuſed it, in violation of the laws oi 
England, and the truſt ſo repoled in him. 
It does not follow from hence, that, let the cauſe of action ariſe chere 
it may, a man is not entitled to make uſe of every juſtification his caſe will 
admit of, which ought to be a defence to him. If he has acted right ac- 
cording to the authority with which he 18 inveſted, he muſt lay it before the 
court by way of plea, and the court will exerciſe their judgement whether 
ir is a ſufficient juſtification or not. In this caſe, if the juſtification had 


been prov ed, the court might have conſidered it as a ſufficient anſwer; and, 


if the nature of the caſe Would have allowed of it, might have adjudged, 


that the raiſing a mutiny was a good ground for ſuch a ſummary proceeding. 

can conceive caſes in time of war in which a governor would be juſtified, 
_ though he acted very arbitrarily, in which he could not be juſtified in time 
of peace. Suppoſe, during a fiege or upon an invaſion of Minorca, the go— 
vernor ſhould judge it proper to ſend an hundred of the inhabitants out of 


|. the ifland, from motives of real and general expediency; or ſuppoſe, upon a 


gencral ſuſpicion, he ſhould take people up as ſpies ; upon proper circum- 


ſtances laid before the court, it would be very fit to ſee whether he had 


acted as the governor of a garriſon ought, according to the circumſtances of 
the caſe. But it is objected, ſuppoſing the defendant to have acted as the 


Spaniſh governor was empowered to do before, how is it to be known here 


that by the laws and conſtitution of Spain he was authorized ſo to act? 


» 


The way of knowing foreign laws is, by admitting them to be proved as 


fas, and the court muſt aſſiſt the jury in aſcertaining what the law is. 


For inſtance, if there is a French ſettlement, the conſtruction of which de- 
pends upon the cuſtom of Paris, witneſſes muſt be received to explain what 


the cuſtom is; as evidence is received of cuſtoms in reſpect of trade. There 


is a caſe of the kind I have juſt ſtated . So in the ſupreme reſort before 
the King in Council, the Privy Council determines all caſes that ariſe in the 
plantations, in Gibraltar, or Minorca, in Jerſey, or Guernſey ; and they 
inform themſelves, by having the law ſtated to them. As to ſuggeſtions 
with regard to the difficulty of bringing witneſſes, the court muſt take care 


that the defendant is not ſurprized, and that he has a fair opportunity of 


' 
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bringing his evidence, if it is a caſe proper in other reſpects for the juric. 
diction of the court. There may be ſome caſcs ariſing abroad, which may 
not be fit to be tried here ; but that cannot be the caſe of a governor, inju— 
ring a man contrary to the duty of his office, and in violation of the truſt 
repoſed in him by the King's commiihion. 
„f he wants the teſtimony of witneſſes whom be cannot compel to at- 
tend, the court may do what the court did in the caſe of a criminal proſe- 
cution of a woman who had received a penſion as an officer's widow : ane: 
it was charged in the indictment, that ſhe never was married to him. She 
alledged a marriage in Scotland; but that ſhe could not compel her witneſſes 
to come up, to give evidence, The court obliged the proſecutor to conſent 
that the witneſſes might be examined before any of the judges of the court 
of ſeſſion, or any of the barons of the court of Exchequer 1 in Scotland, and 
that the depoſitions ſo taken ſhould be read at the trial. And they declared, 
that they would have put off the trial of the indictment from time to time, 
for ever, unleſs the proſecutor had ſo confented. The witneſſes were fo . 
examined before the Lord Preſident of the court of Seſſion. 5 
It is a matter of courſe, in aid of a trial at law, to apply to a court of 
Equity, for a commiſſion and injunction in the mean time; and where a 
real ground 1s laid, the court will take care that juſtice is done to the de- 
fendant as well as to the plaintiff. Therefore, in every light in which I ſee 
the ſubject, I am of opinion that the action holds emphatically againſt the 
| governor, if it did not hold 1n the caſe of any. other perſon. If fo, he is ac- 
countable in this court, or he is accountable no where; for the king in 
council has no juriſdiction. Complaints made to the king in council tend 
to remove the governor, or to take from him any commiſſion which he 
holds during the pleaſure of the crown. But, if he is in. England, and holds 
nothing at the pleaſure of the crown, they have no juriſdiction to make re- 
paration, by giving damages, or to puniſh him in any. ſhape for the injury 
committed. Therefore, to lay down in an Engliſh court of juſtice ſuch a 
monſtrous propoſition, as that a governor acting by virtue of letters patent 
under the great ſeal, is accountable only to God, and his own conſcience; 
that he is abſolutely deſpotic, and can ſpoil, plunder, and affect his majeſty's 


ſubjects, both in their liberty and Property; with impunity, is a doctrine 
that cannot be maintained. 
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ce In lord Bellamont's caſe, 2 Salk. 625. cited by Mr. Peckham, a motion 


was made for a trial at bar, and granted, becauſe the attorney- general was 
to defend it on the part of the king; which ſhews plainly that ſuch an action 


exiſted. And in Way verſus Yally, 6 Mod. 195. Juſtice Powell lays, that 
an action of falſe impriſonment has been brought here againſt a governor of 


Jamaica, for an impriſonment there; and the laws of the country were 


given in evidence, The governor of Jamaica in that caſe never thought 


that he was not amenable. He defended himſelf, and poſſibly ſhewed, by 
the laws of the country, an act of the aſſembly which juſtified that impri- 
ſonment ; and the court received it as they ought to do. For whatever is a 
| juſtification in the place where the thing is done, ought to be a juſtification 
where the caſe 1s tried. I remember, early in my time, being counſel in an 
action brought by a carpenter in the train of artillery, againſt governor Sa- 
bine, who was governor of Gibraltar, and who, had barely confirmed the 


ſentence of a court-martial, by which the plaintiff had been tried, and ſen- 


tenced to be whipped. The governor was very ably defended, but nobody 


ever thought that the action would not lie; and it being proved at the trial, 


that the tradeſmen who followed the train, were not liable to martial law; 
the court were of that opinion, and the jury accordingly found the defend- 
ant guilty of the treſpaſs, as having had a ſhare 1 in the ſentence ; and gave 
five hundred pounds damages. 

The next objection which has been made, is a general objection, with 
regard to the matter ariſing abroad ; namely, that as the cauſe of action 
aroſe abroad, it cannot be tried here in England. 

There is a formal and a ſubſtantial diſtinction as to the locality of winds, 1 


ſtate them as different things; the /ub/antial diſtinction is, where the pro- 


ceeding is in rem, and where the effect of the judgement cannot be had, if 


it is laid in a wrong place. That is the cafe of all ejectments, where poſ- 


ſeſſion is to be delivered by the Merit of the county; and as trials in England 
are in particular counties, the officers are county officers; therefore the 
Judgement could not have ect, if the action was not laid in the proper 
county. 


„With regard to matters that ariſe out of the realm, there is a ſubſtantial 


diſtinction of locality too ; for there are ſome caſes that ariſe out of the 
realm, which ought not to be tried any where but in the country where they | 
ariſe, as in the caſe alluded to by ſerjeant Walker: if two perſons fight in 
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France, and both happening cafually to be here, one ſhould bring an action 
of aſſault againſt the other, it might be a doubt whether ſuch an action 
could be maintained here; 1 though it is not a criminal Proſecution, 
it muſt be laid to be againſt the peace of tlie king; but the breach of the 
peace is merely local, though the treſpaſs againſt the perſon is tranſitory, 
Therefore, without giving any opinion, it might perhaps he triable only 
where both parties at the time were ſubjects. So if an action were brought 
relative to an eſtate in a foreign country, where the queſtion was a matter of 
title only, and not of damages, there might be. a ſolid diſtinction. of -. 
| locality. 
„ gut there is likewiſe a formal diſtinction, which. ariſes Hon the mode 
of trial; for trials in England being by jury, and the kingdom being di- 
vided into counties, and each county conſidered as a ſeparate diſtrict or 
principality, it is abſolutely neceſſary that there. ſhould be ſome county 
where the action is brought in particular, that there may be a proceſs to the 
ſheriff of that. county, to bring a jury from thence to try it. This matter of 
form goes to all caſes that ariſe abroad; but the law makes a diſtinction be- 
tween tranſitory actions and local actions. If the matter which is the cauſe 
of a tranſitory action ariſes within the realm, it may be laid in any county, 
the place is not material; and if an impriſonment in Middleſex 1t may be 
laid in Surry, and though proved to be done in Middleſex, the place not 
being material, it does not at all prevent the plaintiff recovering damages. 
The place of tranſitory actions is never material, except where. by particular 
acts of parliament it is made ſo; as in the caſe of churchwardens and con- 
ſtables, and other caſes which require the action to be brought in the county. 
The parties, upon ſufficient ground, have an opportunity of applying to the 
court in time to change the venue; but, if they go to trial without it, that is 
no objection. So all actions of a tranſitory nature that ariſe abroad may be 
laid as happening in. an. Engliſh county. But there are occaſions which 
make it abſolutely neceſſary to ſtate in the declaration, that the cauſe of 
action really happened abroad; as in. the caſe of ſpecialties, where the date 
muſt be ſet forth. If the declaration ſtates a ſpecialty to have been made at 
Weſtminſter in Middleſex, and upon producing the deed, it bears date at 
Bengal, the action is gone; becauſe it is ſuch a variance between the deed 
and the declaration as makes it appear to be a different inſtrument. There 
is ſome confuſion in the books upon the flat, 6 Ric. II. But I do not put 
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the objection upon that ſtatute. I reſt it ſingly upon this ground. If the 
true date or deſcription of the bond is not ſtated, it is a variance. But the 
Jaw has in that caſe invented a fiction; and has ſaid, the party ſhall firſt ſet 
out the deſcription truly, and then give a venue only for form, and for the 
ſake of trial, by a videlicet, in the county of Middleſex, or any other 
county. But no judge ever thought that when the declaration ſaid in Fort 
St, George, v12. in Cheapſide, that the plaintiff meant it was in Cheapfide. 
It is a „tion of form; every country nas its forms, which are invented for 
the furtherance of juſtice ; and it is a certain rule, that a fiction of law ſhall 
never be contradicted ſo as to defeat the end for which it was invented, but 


for every other purpoſe it may be contradicted. Now the fiction invented 
in theſe caſes is barely for the mode of trial; to every other purpoſe there- 


fore it ſhall be contradicted, but not for the purpoſe of ſaying the cauſe 
ſhall not be tried. So in the caſe that was long agitated and finally deter- 
' mined ſome years ago, upon v fiction of the zefte of writs taken out in the 
vacation, which bear date as of the laſt day of the term, it was held, that 
the fiction ſhall not be contradicted ſo as to invalidate the writ, by averring 


flat it iſſued on a day in the vacation *: becauſe the fiction was invented 
for the furtherance of juſtice, and to 1 the writ appear right in form. 


But where the rue time of ſuing out a lati ati is material, as on a plea of hen 


afſumſit infra ſex annos, there it may be ſhewn that the /atitat was ſued out 


after the ſix years notwithſtanding the zefte. I am ſorry to obſerve, that 


ſome ſayings have been alluded to, inaccurately taken down, and impro- 


perly printed, where the court has been made to ſay, that as men they have 


one way of thinking, and as judges they have another, which is an abſur- 
dity ; whereas in fact they only meant to lupport the fiction. I will men- 


ion a caſe or two, to ſhew that this is the meaning of it. 


«© In 6 Mod. 228. the caſe of Roberts ver, Harnage is thus ſtated : T be 
plaintiff declared that the defendant became bound to him at Fort St. David's 


in the Eaſt Indies at London, in ſuch a bond; upon demurrer, the objection . 


was, that the bond appeared to have been ſealed and delivered at Fort St. Da- 
vid's, in the Eaſt Indies, and therefore the date made it local ; and, by conſe- 
quence, the declaration ought to have been of a bond made at Fort St. David's; 
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þ in the Faſt Indies; viz. at Iſlington, in the county of Middleſex ; or in 
{uch a ward or pariſh in London, and of that opinion was the whole court. 
This is an inaccurate ſtate of the caſe. But in 2 Lord Raym. 1042. it i; 
more truly reported, and ſtated as follows : it appeared by the declaration, 
that the bond was made at London, in the ward of Cheap; upon oyer, the 
bond was ſet out, and it appeared upon the face of it to be dated at Fort St. 
George in the Eaſt Indies: the defendant pleaded the variance in abate. 
ment; and the plaintiff demurred, and it was held bad: but the court ſaid 
that it would have been good, if laid at Fort St. George, in the Eaſt Indies, 
to wit, at Lendon, in the ward of Cheap. The objection there was, that 
they had laid it falſely; for they had laid the bond as made at London; 
d hereas, when the bond was produced, it appeared to be made at another 
place, which was a variance. A caſe was quoted from Latch, and a caſe 
from Lutwyche, on the former argument ; but I will mention a caſe poſte- 
rior in point of time, where both thoſe caſcs were cited, and no regard at 
all paid to them; and that is the caſe of Parker and Crook, 10 Mod. 25; 5 
It was an action of covenant upon a deed indented ; it was objected to the 
declaration, that the defendant is ſaid in the declaration to continue at Fort 
St. George, in the Eaſt Indies; and upon the oyer of the deed it bore date at 
Fort St. George ; and therefore the court, as was pretended, had no juriſ- 
diction : Latch. fol. 4. Lutwyche, 950. Lord Chief Juſtice Parker ſaid, 
that an action will he in England upon a deed dated in foreign parts; or elſe 
the party.can have no remedy ; but then in the declaration a place in Eng- 
land muſt be alleged pro formd. Generally ſpeaking, the deed, upon the 
oyer of it, muſt be confiſtent with the declaration; but in theſe caſes, 
propter neceſſitatem, if the inconſiſtency be as little as poſſible, it is not to be 
regarded; and here the contract being of a voyage which was to be per- 
Formed from Fort St. George to Great Britain, does import, that Fort St. 
George is different from Great Britain: and after taking time to conſider of 
it in Hilary term, the plaintiff had his judgement, notwithſtanding the ob- 
jection. Therefore the whole amounts to this, that where the action is ſub- 
ſtantially ſuch a one as the court can hold plea of, as the mode of trial is by 
jury, and as the jury muſt be called together by proceſs directed to the ſhe- 
riff of the county; matter of form is added to the fiction, to ſay it is in that 
county, and then the whole of the enquiry is, whether it is an action that 
ought to be maintained. But can it be doubted, that actions may be main- 
tained 
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ained here, not only upon contracts, which follow the perſons, but for in- 
juries done by ſubject to-ſubject ; eſpecially for injuries where the whole that 
is prayed is a reparation in damages, or ſatisfaction to be made by proceſs 
againſt the perſon or his effects, within the juriſdiction of the court? We 
know it is within every day's experience. I was embarraſſed a great while to 
find out whether the countel for the plaintiff really meant to make a queſtion þ 
of it. In ſea batteries the plaintiff often lays the injury to have been done in 1 
Middleſex, and then proves it to be done a thouſand leagues diſtant on the 
other fide the Atlantic. There are caſes of offences on the high ſeas, where 
it is of neceſſity to lay in the declaration, that it was done upon the high 
teas; as the taking a ſhip. There is a caſe of that fort occurs to my memo- 
ry; the reaſon I remember it is, becauſe there was a queſtion about the ju- 
riſdiction. There likewiſe was an action of that kind before lord chief juſ- 
tice Lec, and another before me, in which I quoted that determination, to 
new, that when the Lords Commiſſioners of prizes have given judgement, 
that is concluſive in the action; and likewiſe when they have given judge- 
ment, it is conclufive- as to the coſts, whether they have given coſts or not. 
It is neceſſary in ſuch. actions to ſtate in the declaration, that the ſhip was 
taken, or ſeized on the high ſeas; viz, in Cheapſide. But it cannot be ſe- | | 
riouf./ contended that the judge and jury who try the cauſe, fancy the ſhip — 
is ailing in Cheapſide; no, the plain ſenſe of it is, that as an action lies in © 1/9 
England for the ſhip which was taken on the high ſeas, . Cheapſide is named | 
as a venue; which is ſaying no more, than that the party prays the action + 
may be tried in London. But, if a party were at liberty to offer reaſons of 
fact contrary to the truth of the caſe, there would be no end of the embar- . . 5 | 
raſſment. At the laſt fittings there were two actions brought by Armenian. | 
merchants, for aſſaults and treſpaſſes in the Eaft Indies, and there are very 16 04 
ſtrong authorities. Serjeant Glynn ſaid, that the defendant, Mr. Verelſt, I 1 
was very ably aſſiſted: ſo he was, and by men who would have taken the . 1 
objection, if they had thought it maintainable, and the actions came on to be n By 
tried after this caſe had been argued once; yet the conſul did not think it © . wt 
could be ſupported. Mr. Verelſt would have been glad to make the objec- Cr | | 
tion; he would not have left it to a jury, if he could have ſtopped them 5 
ſhort, and ſaid, you ſhall not try the actions at all. I have had ſome actions 4 
before me, rather going further than theſe tranſitory actions; that is, going 5 0 N 
to caſes which in England would be local actions: I remember one, I think 
| | it 
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it was an action brought againſt captain Gambier, who, by order of Admiral 
Boſcawen, had pulled down the houſes of ſome ſutlers who ſupplied the navy 
an ſailors with ſpirituous liquors; and whether the action was right or 
wrong, it was certainly done with a good intention on the part of the adm! 
ral, for the health of the ſailors was affected by frequenting them. Thy 
were pulled down . the captain was inattentive enough to bring the ſtor 
over in his own ſhip, who would never have got to England othet wiſe ; ang 
as ſoon as he came here, he was adviſed that he ſhould bring an action againſt 
the captain. He brought his action, and one of the counts in the declara- 
tion was for pulling down the houſes. The objection was taken to the 
count for pulling down the houſes ; and the caſe of Skinner and the Fat 
India company was cited in ſupport of the objection. On the other ſide, 
they produced from a manuſcript note a caſe before lord chief juſtice Eyre, 
where he over-ruled the objection; and I over-ruled the objection upon this 
principle, namely, that the reparation here was perſonal, and for damages, 
and that otherwiſe there would be a failure of juſtice ; for it was upon the 
coaſt of Nova-Scotia, where there were no regular courts of judicature : but 
it there had been, Captain Gambier might never go there again; and there- 
fore the reaſon of locality in ſuch an action in England did not hold. 1 
quoted a caſe of an injury of that ſort in the Faſt Indies, where even in a 
court of equity lord Hardwicke had directed ſatisfaction to be made in da- 
mages: that caſe before lord Hardwicke was not much conteſted; but this 
caſe before me was fully and ſeriouſly argued, and a thouſand pounds dama- 
ges given againſt captain Gambier. I do not quote this for the authority of 

my opinion, becauſe that opinion is very likely to be erroneous; but I quote 
it for this reaſon; a thouſand pounds damages and the coſts were a conſider- 
able ſum. As the captain had acted by the orders of admiral Boſcawen, the 
repreſentatives of the admiral defended the cauſe, aud paid the damages and 
coſts recovered. The caſe was favourable ; for what the admiral did 
was certainly well intended; and yet there was no motion for a new trial. 
I recolle&t another cauſe that came on before me; which was the caſe 

of admiral Palliſer. There the very giſt of the action was local: It was for 
deſtroying fiſhing-huts upon the Labrador coaſt. After the treaty of Paris, 
the Canadians early in the ſeaſon erected huts for fiſhing ; and by that means 
got an advantage, by beginning earlier, of the fiſhermen who came from 
England. It was a nice queſtion upon the right of the Canadians. However, 
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the admiral, from general principles of policy, ordered theſe huts to be de— 
ſtroyed. The cauſe went on a great way. The defendant would have ſtop- 
pcd it ſhort at once, if he could have made ſuch an objection; but it was 
not made. There are no local courts among, the Eſquimaux Intiang upon 
that part of the Labrador coaſt ; and therefore whatever injury h:d been done 


there by any of the king” s officers would have been altogether without rc- 


dreſs, if the objection of locality would have held. The conſequence of 


tat circumſtance ſhews, that where the reaſon fails, even in actions which 
in England would be local actions, yet it does not hold to places beyond the 
ſeas within the king's dominions. Admiral Palliſer's caſe went off upon à 
propoſal of a reference. and ended by an award. But, as to tranſitory actions, 
there is not a colour of doubt but that every action that is tranſitory may be 
laid in any county in England, though the matter ariſes beyond the ſeas; 
and when it is abſolutely neceſſary to lay the truth of the caſe in the decla- 


ration, there is a fiction of law to afliſt you; and you ſhall not make uſe of 


the truth of the caſe againſt that fiction, but you may make uſe of it to 
every other purpoſe. I am clearly of opinion, not only againſt the objections 


made, but that there does not appear a queſtion upon which the objections 


could ariſe.” 
The other three judges concurred. 
Per Cur. Judgement affirmed. 


Huſband and Wife. 


Ra ler/ by the wife after the death of her huſband * of a 
deed delivered by her whilſt covert, is a ſufficient confirmation of 


ſuch deed, ſo as to bind her without its being re— executed or re- 


atteſted ; and circumſtances alone + may be equivalent to ſuch. 
re-delivery, though the deed be a joint deed bY Baron and Feme, 


affecting ar wife's land, and no fine levied. 


1 


Let 


* Gas Rep. 201. 22 Nov 1774. 


＋ Expoſitio, quæ ex viſceribus cauſæ naſcitur, eſt aptiſtima & fortiſſima 
in lege. 10 Co. 24. To 
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The grounds of this decifion {ſeem to deſerve the moſt ſerious 
attention of the juriſprudent, who 1s here inſtructed to prefer the 
ſubſtance of a deed to the ſemblance of it. For inſtance, although 
it bears the ſemblance of a leaſe, it is in reality a ſecurity for mo- 
ney. Again; the diſtinction between the deeds of married wo. 
men and infants is important. The firſt are void, the ſecond 
voidable. The reference to that ſound lawgiver, Perkins, was 
likewiſe happily made in the ſubſequent caſe of Zouch and Par- 
ſons, relating to Minors, anno 1765. 


Lord Mansfield. ** It is inſiſted by the defendants, that the ſeveral exhi- 
bits proved in the cauſe amount to a ratification of the mortgage by the 
leſſor of the plaintiff. In ſtrictneſs, a fine is the proper method for a mar- 
ried woman to part with her right, ſo that a formality of law only is wanting. 
But, in conſcience, ſhe has confirmed this ſecurity which was entered into 
for the maintenance and ſupport of herſelf and family. She and her huſband, 
in immediate want of money for their ſubſiſtence, apply to Greening to lend 
them one hundred and fifty pounds upon the mortgage of a reverſion : 
Greening readily acquieſces, advances it without reſerve, and is content to 

lie out of his money till the reverſion ſhould fall in. In a caſe fo circum- 
ſtanced, I thought it cruel to contend for the wife, that the mortgage was 
void; and, after ſo many ſolemn acts on her part, it is a proceeding againſt | 
every principle of natural juſtice and equity. Therefore I directed the jury 
that, if they thought the facts given in evidence amounted to a ſufficient 
confirmation by the Wis they ſhould find for the defendants ; and wy have 
ſo done. 

Mr. Wallace, at the trial, put it on the footing of leaſes by huſband and 
| wife, reſerving rent or no rent, which the authorities ſay are not void, but 
only voidable by the wife after the huſband's death, and if ſhe ratifies them 
ſhe is bound. It was anſwered, that thoſe authorities were by way of ex- 

ception to the general rule of law, which ſays, the deed of a married woman 
is void, and they were allowed of, for the ſake of agriculture and tillage. 
That this, it is true, is a leaſe for ninety-nine years, and a century ago the 
court would not have ſeen farther ; but now it is ſaid, the court muſt look 
farther, and ſee the real intent of the deed, namely, that it was a mort- 
age. 
Lage 1 
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«© We are all of opinion, that the anſwer is a good ons, and that the ex- 
ception to the general rule was allowed of, for the advancement of agricul- 
ture and tillage. 

We are alſo of opinion, that the court ought to look into the ſubſtance 
of the deed, and to ſee with the ſame eyes as the reſt of the world: it is in 
ſubſtance a mortgage, though in form a leaſe for ninety-nine years. But we 
think we have good authority to ſay, that the wife is nevertheleſs bound by 
it, and that her ſubſequent acts ſet up this mortgage againſt her. ; 


Perkins, which is a very good authority in point of law, in ſection 154, 


: ſays, © It is to be known, that a deed cannot have and take effect, at eve ery 
delivery as a decd ; for, if the firſt deliv ery take effect the ſecond delivery 
is void. As, in caſe an infant, or a man in priſon, makes a deed, and de- 
livers the ſame as his deed, &c. and afterwards the infant, when he cometh 
to his full age, or the man impriſoned, when he is at large, deliver again 
the ſaine deed as his deed, which he delivered before as his deed, the ſecond 


delivery is void; but if a married woman deliver a bond unto me, or other 


writing as her deed, this delivery is merely void; and therefore, if, after 
the death of her huſband, ſhe being ſole, deliver the ſame deed again unty 
me as her deed, the ſecond delivery is good and effeflual.” The Year-books, 


Mich. 3 Hen. VI. 4. and Hilary 8 Hen. VI. 8. confirm the propoſition laid 
down by Perkins, namely, that the deed is not to be re-executed or re-at- 


teſted, but delivered only. Now delivery is an act in pazs only. 
The queſtion then is, Whether the law has laid down any preciſe form 
in which delivery muſt be made: ? or whether circumſtances may not be equi- 
valent to it without actual delivery? 

Lord Coke in his Commentary on Lit. 36. ſays, © As a deed may be de- 
livered to a party without words, ſo a deed may be delivered by words, 


without any act of delivery; as if the writing ſealed lies upon the table, and 
the feoffor or obligor ſays to the feoffee or obligee, Take up the ſaid writing; 


it is ſufficient for you, as it will ſerve your turn; it is a ſufficient CORY 
2 Roll. Abr. 26. pl. 2. = 


„This brings it to the ſingle queſtion, Whether theſs facts amount to "FE 
: delivery ? ? Now the mortgage-deed was in the hands of the mortgagee ; the 


wife, after the death of the huſband, the mortgagor, ſurrenders poſſeſſion 
under her own hand to Saunders 3d Smith, the executors of the mortgagee, 
and orders the tenants to attorn to them as executors of the mortgagee in 

„„ -Ceca e eee 
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g terms. This is a clear acknowledgement that the deed was hers, and that 
ö | ſhe was content the defendants ſhould enjoy, according to the terms of. the 
| deed. 'Therefore we are all of opinion for the defendants, and that theſe 
| facts were a confirmation of the mortgage, upon the ground of their being 
equivalent to a re-delivery of the deed.” 

Per curiam, unanimoufly, 


Rule for a new trial diſcharged. 
| 1775, 
3 8 e Nas 


Zouch on the demiſe of Abbot and another againſt Parſons *. 


In an important queſtion in this cauſe, which had been twice: 
tried, lord MANSFIELD, after ſtating the caſe minutely. for the 
benefit of the ſtudents, introduced the following fine ex- 
ordium : „ 


mY Miſerable maſt the condition of minors s be; excluded from the ſociety 
and commerce of the world; deprived of neceſſaries, education, employ- 
ment, and many advantages; if they could do no binding acts. Great in- 
convenience mult ariſe to others, if they were bound by no act. The law 
therefore, at the ſame time that it protects their imbecillity and indiſcretion 
from injury through their own imprudence, enables them to do binding acts 
for their own engt; and, without prejudice to themſelves, for the benefit of 
= others. : | 


10 mention a rule or two ; the reaſons of which are applicable to the | 
= OO preſent ale, 

; « Tf an infant does a right act which he ought to he. which he was el. 
table to do, it thall bind him: as if he makes equal partition ; if he pays rent; 
if he admits a copyholder 1 upon a ſurrender. But there is no occaſion to enu- 


— 


* 


— 


* 3 Burr. 1794. 
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merate inſtances. The authorities are expreſs; and the reafon, deciſive— 
generally, whatſoever. an infant is bound to do by law, the ſame ſhall 
bind him, albeit he doth it without ſuit of law *. 


<< 'The. ad refolution in Conny's caſe g 1s, © that although the infant in ths 


caſe at bar was not compellable to attorn, becauſe the manor was not con- 
eyed by fine; yet, becauſe by a Mean he was eee ee to attorn, ſci- 
licct if a fine had been levied, the attornment was good.“ Forteſcue lays it 


down larger, 18 H. VI. fo. 2. a. * He did but that which he ouglit to do: 


therefore the attornment is good. 


„Thie attornment of an infant to a grant by deed is good; becauſe ta 


lawful act: albeit he be not, upon that grant by deed, compellable to at- 
torn,” Co. Litt. 315. a. The reaſon is manifeſt—a 716%, and lawful act is 


not within the reaſon of the privilege, which is given, to protect infants 


from torong. His being compellable by any mean, or in any way to do it, 
proves the act to be ſubſtantially what he ought to do. 
In tlie caſe of Holt verſus Ward—the infant's being compellable by the 
Eccleſiaſtical Court would have anſwered the objection made there, as much 
as her. being compellable by the Common Law; therefore civilians were 
heard. N 
oY To what end ſhould the law permit a minor to avoid an act, which, in 
any way, through any mean, by any juriſdiction, he might be compelled to 


do over again, after it was undone ? It would be afliſting him to v CX and 1 in- 


jure others, without the leaſt benefit to vimpelf. 


Another rule, which may be collected from the books, is, that the f 


acks of an infant, which do not touch his intereſt, but take effect from an 
authority which he is truſted to exerciſe, are binding: as, where an infant- 


patron preſents; ; an infant-executor.duly receives and acquits, pays and ad- 


miniſters the aſſets; an infant- head of a corporation joins in nee manta 
an infant-officer does the duty of an office which he may hold. 

« A third rule deducible from the nature of the privilege, which is giv en 
as a ſhield and not as a ſword, is, that it never ſhall be turned into an 
offenſive weapon of fraud or injuſtice, As where tenant for life and infant 


W * 


Co. Litt, 1724 a. 9 Co, 65. b. 
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in remainder levied a fine, — the infant reverſed the fine, as to himſelf, of 


and joining in it, nor to enter for the forfeiture. And the fine was held 


good as to the eſtate of tenant for life, and reverſed quoad the infant only. 


Pigot verſus Ruſſel, 2 Leon. 108. Cro. Eliz. 124. S. C. 
Jo ſee whether the reaſons of theſe rules are applicable in the pre— 


ſent caſe, it is neceſſary to aſcertain what is in truth the nature of this 


tranſaction. 
«© Part of the perſonal eſtate of William Cook conſiſted of one hundred 

and nine pounds, due from John Bicknell, ſecured by a mortgage in fee. 

His widow and infant-ſon were joint executors, and reſiduary legatees; and, 


as ſuch, intitled to this money. The fee which deſcended to the fon was 
merely as a pledge for the money; beſides the money, the infant had no beneficial 


intereſt in the land whatſoever. Upon payment, he was bound to convey 

as the mortgagor ſhould direct. 
"0 Conveying 1s no more than delivering up a ſecurity when it is ſatisfied, 

The money here was paid to the proper hand. 

An adult, under the fame circumſtances, would have been guilty of a 

each of truſt; if he had refuled, he would have been compelled to do 1 it, 

and would have been condemned in coſts for refuſing. 

* By act of parliament 7 Ann. * the infant was compellable to do it, du- 
ring his minority. 

It is much Aronger here, that the money was paid by the plaintiffs ; ; who, 
upon the faith of this conveyance, and the title-deeds e * Bicknell 
the mortgagor, advanced more money. 

The whole beneficial tate belonged to Bicknell, after paying the one 
hundred and nine pounds. The infant's conveyance was matter of form, 
and in the nature of an authority, executed by Bicknell's ppm in favour 
of a third perſon who ventured his money upon the faith of it. | 

t would be zniquitous in the infant to avoid it. It would be =P) to. 
ſet up the privilege, to make an innocent man loſe his money, circumvented 
by his confidence in the infant's concurrence. 


- 4s. 
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« But it could not even have that effect. It would be nugatory, and 
without any effect. For, if it was avoided, he muſt take the ſame convey- 
ance over again; he would be compelled to do it. A conveyance to the de- 
fendant would be a breach of truſt. 

By the caſe ſtated upon the fr trial *, it did not appear that the in- 
fant's conveyance was a right act; ſuch as he ought, and was compellable 


to do. The court then ordered a new trial, to get a more correct ſtate of 


the caſe. 

Upon the ſecond trial, it now comes out clear, that the infant was ex- 
preſsly a truſtee for the plaintiffs, He was paid by them: upon the faith of 
the fee being in him they advanced more money. 

© If the fee was in a fronger, the plaintiffs have the prior equity. II 
Thorne had been prior, his letting the mortgagor have the title-deeds might 
be ſufficient to peſtpone him; and the defendant had expreſs notice. 

** There can be no doubt that the infant was compellable to do what he 
has done. 


Upon the firſt queſtion, we are all of opinion, chat this ee 


binds the infant” 
„But, ſuppoſing it not binding againſt him, or thoſe who may aud in 


his place; 


cc The ſecond queſtion 1 is, © whether the defendant can take advantage of 


the infancy; and, on that account, object to the convèyance? p” 
This depends upon two points; 1ſt, Whether this conveyance be 


void, or voidable only?? 2dly, if voidable only, Whether the infant, by 


his entry before the Aſſizes, had abſolutely avoided it?“ 
e Tt is not ſettled, what is the true ground upon which an infant” s deed 1s 
woidabl only : Whether the ſolemrity of the inſtrument is ſufficient ;* or 
it depends upon the ſemblance of benefit 10 the aunt, from the matter of 
the deed upon the face of it” 

As to the firſt, the ſolemnity of the inflrumemt—we think the law 18, as 
hid down by Perkins +,—That * all /zc- gifts, grants, or deeds, made by 
infants, which do not take effect by delivery of his hand, are vcid; but all 


_— 


* See the beginning of this caſe. 


+ Sect. 12. N 
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gifts, grants, or deeds, made by infants, by matter in deed or in writine 
which do take Mett by delivery of his hand, are vaidable, by himſelf, by T3 
heirs, and by thoſe who have his eſtate.” The words which do take effect are 
an eſlential part of the definition; and exclude letters of attorney, or deed. 
which delegate a here power and convey 19.intere/2. 

In Bro. Abr. Title © Dum fuit infra ælatem, pl. 1. (which cites 46 
Ldw. III. 34.) it is noted © that a dum fut infra ælatem was admitted to 
lie of a rent ; and yet, by fome, the grant of an infant was void and not 
voidable.” But (fays the book) it is not ſo; for then this action would not 
lie. And beſides, the delivery of a deed can not be void, but only 
voidable. 

There is no difference, in this reſpect, between a Lahe and deeds 

which convey an intereſt. The reaſon is the ſame. - 
Ihe delivery of the deed muſt be in the preſence of witneſſis as much 
as the livery of ſeiſin. The ceremony is as folemn. The preſumption 
that the witnefles would not atteſt, it they ſaw him an infant, holds 
equally as to both. | 

“ Littleton, who writes with great accuracy and preciſion, puts them 
both upon the ſame foot. He lays ®;, '**-Ie; before the age of twenty-one, 
any deed or feoffment, grant, releaſe, confirmation, obligation, or other wri- 

ing be made by any of them, Sc.; all ſerve for dannen, and may be 
avoided. 
Een 2 Inſt. 673, a bargain and ſale inrolled hs an wt i 18 denied to be 
matter of record which the infant muſt avoid luring his minority ; but the 
book ſays, * he may avoid it when he will.” 

* An infant, or they who ſtand in his place, can mot plead * Non eſt 
faflum,” and give the infancy in evidence; but they muſt plead the infancy 
ſpecially, to avoid the deed : and that plea avoids it, by relation back to the | 
delivery. FP he reaſon of this is, becauſe it has an een from the deli 
very; and not becauſe it has the form of deed.-:- 

The deed of a feme-covert has the form ; ; but he "oy * Nn ef | 
Jactum; becauſe it has no operation. 
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ce The diſtinction between the deeds of femes-covert, and of infants, is 
important: the firſt, are void; the ſecond voidable. 
„Perkins, Sect. 154. * fays—* And it is to be known, that a deed cannot 


have and take effect at every delivery, as a deed ;; for, if the firſt delivery 


take any effect, the ſecond is void. As in caſe an infant make a deed 
and deliver the ſame as his deed, &c.; and afterwards, when he comes of 
full age, delivers it again as his deed; this fecond delivery is void. But, 
if a married woman deliver a bond unto me, or other writing, as her deed; 


this delivery is merely void; and therefore if, after the death of her huſband, 


ſhe, being ſingle, deliver the ſame again unto me as her deed, the ſecond 
delivery is good and effectual.” 

„Two objections were made at the bar to this propoſition ; at leaſt, in 
its extent. 1ſt, that leaſes by an infant, by deed, upon which To rent 1; 
_ reſerved, are abſolutely void: therefore the criterion, © whether the deed is 
void or voidable,” does not depend upon the delivery ; but upon the matter 
and contents—* whether it may poſſibly be for the infant's benefit.” 2dly, A 
ſurrender by an infant, by deed, 1s abſolutely void; therefore all deeds are 
not voidable only. 


e As to the firſt, there are many obiter ſayings ; but there is no / efficient 
authority, clearly to outweigh the reaſons againſt this poſition. I cannot 
find a caſe adjudged finoly upon this ground. What looks the likeſt to an 


authority, is the opinion of Wray and Southcote againſt Gawdy, in Hum- 
phreſton's caſe, 16 Eliz. Moore 105. and 2 Leon. 216 : but there the 


judgement was upon the rights and merits of the caſe, and not upon the 


point of the leaſe. 'The queſtion, as to the leaſe, aroſe upon the fictitious 
leaſe to try the infant leſſor of the plaintiffs title in ejectment. The two 


(Wray and Southcote) held * that, no rent being reſerved, there was no ſem- 
blance of benefit to the infant; whereas, in truth, it was greatly for his be- 


nefit. The objection was turning his own privilege of infancy againſt him, 
to bar his recovering. Beſides, the leaſe was by parol. 

KgBut reaſon ſoon vrevailes ; and it has been long ſettled, * that an 1n- 
fant may make a leaſe, without rent, to try bis title, Very prejudicial leafes 
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may be made, though a nominal rent be reſerved; and there may be moſt 
beneficial conſiderations for a leaſe, though 20 rent be reſerved. 
What ſeems deciſive is, that the leſſee can in no caſe avoid the leaſe 
on account of the infancy of the leſſor ;* which ſhews it not to be void, but 
voidable only. And it is beiter for infants, that they ſhould have an elecl ian. 

As to the ſecond—the authority of Lloyd * verſus Gregory was cited: 
and ſayings arguendo, in 'Thompſon F verſus Leach. 

Ihe caſe of Lloyd verſus Gregory was determined upon the ſpecial 
verdict, by three judges; of whom, Sir William Jones and Croke were 
wm: 55: | „„ 

Sir William Jones reports, that the ſecond leaſe being void, made an end 


of the queſtion; and that the judges gave no opinion upon the other points. 


«« 'The note in Croke does no ſay a word of the only ground of the 
judgement ; but rather ſuppoſes the fecond leaſe good, by arguing, * that, 
there being no increaſe of term, or diminution of rent, 1t had no ſemblance 


of benefit.” Croke's note might be confounded with what paſſed upon the | 
trial at bar; for, Roll ſtates ſayings to that effect upon the trial at bar, 


1 Ro. Abr. 728 96. 

* But Sir William Jones is certainly right; for, the ſecond leaſe was void. 
And no ſurrender, expreſs or implied, in order to, or in conſideration of, a 
new leaſe, would bind, if the new leaſe is abſolutely void ; for, the caule, 
ground, and condition, of the ſurrender fails. 

In Thompſon verſus Leach (which was a moſt favourable caſe for the 
plaintiff ) much is ſaid, in argument, * to prove the ſurrender of an infant 
or lunatic to be void ;* to get rid of ſome doctrine laid down in Whitting- 


5 
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6 


* Lloyd vert Gregory is reported in 600 Car. 502, and Sip William 


Jones, 405, and is abridged in 2 Ro. Abr. 24. Title“ Faites, Letter J. 
pl. 6, and 495. Title “ Surrender,” Letter F. Pl. 75 and in 1 Ro. Abr. 12 


Thtte -.** Enfants,” Letter B. pl. 2 and 3. 


J. 3 Lev. 284. 2 Ventr. 198, 199. 3 Mod. 296, 301. 2 Salk. 618. 
Parliament Caſes 150. 1 Shower 296. Comberb. 438. 468. Carthew. 


211. 435. Equity-Caſes abridged, pa. 278. Pl. 3. 3. Salk. zoo. 12 Mod. 
T9, and Holt 357, 623. 
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ham's caſe “, that the remainder- man, injured by the act, could not avoid 
it.“ But more is ſaid to overturn that doctrine. There is no difference, in 
this reſpect, between the heir in tail and the remainder-man : neither claims 
under him whoſe act is in queſtion ; but both claim per formam doni. 
In Palmer, 254 , Dodderidge denies the doctrine ; and ay „ be in 
remainder, and the donor, /hall take advantage of infancy; which is 
agreeable to Littleton's reaſoning, fect. 63 5. It thould ſeem againſt reaſon, 
that a feoffment made by an infant ſhall grieve or hurt another, to take from 
them their entry, &c.' 
0 Suppoſe the compariſon between an infant and a man Non compos uit 


(which it is ot), the point of © the ſurrender being void or voidable' was 


not neceſſary to the judgement in that caſe. | 

«© know of no judgement, upon the ground © that ſuch a ſurrender is 
void. Moſt undoubtedly, the other party can not ſay ſo. If an infant was to 
ſurrender an unprofitable leaſe ; and, after acceptance, the premiſſes thould 
be burnt, overflowed, or otherwiſe deſtroyed ; the ler never could ſay the 


ſurrender was void. There is no inſtance where the other party to a deed 


can object on account of infancy. Conſequently, the infant may let che 
ſurrender ſtand, or avoid it; which proves it to be voidable only. 


If a new caſe ſhould ariſe, where it would be more beneficial to the in- 
fant * that the deed ſhould be confidered as void; if he might incur a for- 


feiture, or be ſubje&t to damages, or a breach of truſt, in reſpect of a 


third perſon, unleſs it was deemed void ; the reaſon of the priv lege would 


warrant an exception, in ſuch caſe, to the general rule. 


«© Powers of Attorney are an exception to the general rule, as to heads: and 


a power to receive ſeiſin is an exception to hat. The end of the privilege is, 
© to prote infants :* to that object, therefore, all the rules and their excep- 
tions muſt be directed. 


But be the point upon the ſelemnity of the 4 as it may (for there 


are e reſpectable ſayings the other way); it is not neceſſary to our determina- 
tion. For we are all of opinion, that the one hundred and nine pounds 
received, and the other circumſtances of the tranſaction, ſhew a ſemblance 
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* 8 Co. 43. H. 45 Eliz. 
t In Darcy verſus Jackion (to the third point * that caſe.) 
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viſe the ſame as follows, I give to my wife M. 51. 70 be paid year- 


of benefit, fufficient to make it voidable only, upon the matter of the con. 


veyance. 
21d Point of 85 If it be voidable only, the ſecond point is, * whether 
the ſecond ge- ihe infant, by his entry before the aſſizes, (which appear; 


r to be during his minority), has avoided it.” 


„At the Common Law, the only conveyance in pats, of the frechold 


and inheritance of land, with tranſmutation of poſſeſſion, was by Jcofſmeny, 


If it was tortious, the diſſeiſee was obliged to enter, to re-veſt his poſſeſſory 
title; and then he might bring an action of treſpaſs. So, in the caſe of 
feoffments by an infant; he might enter during bis minority, to re-veſt his 
poſſeſſory right, for the ſake of the profits; but ſtill the feoffment was 
widable only ; and he might Get to confirm it, when he attained his full 
age. 85 

„The reaſon why an infant cannot bring any writ analogous to a Dun 
fuit infra ætatem, during bis minority, is, that his election may not be bound * 


the judgement.” 


„Whether an entry be of any uſe in the preſent caſe, is not material: 
it is ſufficient, that it cannot have any larger effect than in the caſe of a 
feoffment. 'The infant is alive, ſtill a minor. The defendant can not elect 
for him; he is a mere re firanger, in every view; and has no eſtate affected by 
ihe conveyance. 


« We are all of opinion, that the plainif ought to recover. And it 13 


well for the defendant we are of this opinion. He would get nothing by 


defeating the plaintiffs here; for finally, in another mode of proceeding, 


duke conveyance muſt be confirmed; and the defendant would be to pay al! 


the cos here and there. 
e (S. fortunate for the ſuitors on both ſides, when, conſiſtent with rules 
and forms of proceeding, that juſtice, which muſt be the final determination 


of the queſtion, may be done in the fir ſtage of the litigation, 


The conſequence of what has been ſaid, is, that | 
The Pęſtea muſt be delivered to the Plaintiffs.” 


Love Acres, on the demiſe of Mudge, ing Bligh et Ux. 
The Teſtator 9 thus, as touching my avorldly eftate, I de- 
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ly out of my eſtate at G. Item, to T. M. and E. 5l. each, to be 
paid twelve months after my deceaſe. Lem, to my two ſons T. 
AM. &c. R. M. whom I make my and ordain my Hole 
executors, all my lands and tenements freely to be enjoyed and poſſeſſ- 
ed alike.” T. M. and R. M. are zenants in common, and take à fee. 


{© Lord Mansfield, The principles by which this cafe muſt be governed, 


are ſettled by analogy to eſtabliſh rules reſpecting the limitation of eſtates 


by deed at common law. If a man by deed of conveyance at common law 
gives land to another generally, without words of /imitition, the donee has 
only an eſtate for life. But I really believe, that almoſt every caſe deter- 
mined by this rule, as applied to a deviſe of lands in a will, has defeated the 
_ real intention of the teſtator. For, common people, and even others who 


have ſome knowledge of the law, do not diſtinguiſh between a bequeſt of 


perſonalty, and a deviſe of land or real eftate. But, as they know when 


they give a man a horſe, they give it him for ever; ſo they think if they 


give a houſe or land, it will continue to be the ſole property of the perſon 
to whom they have left it. Notwithſtanding this, where there are no words 


ol limitation, the court muſt determine in the caſe of a deviſe affecting real 


eſtate, that the deviſee has only an eſtate for life: becauſe the principle is 


fully ſettled and eſtabliſhed, and no conjecture of a private imagination can 


hake a rule of las. 5 
But, as this rule of law has the effect I have juſt mentioned, of defeating 


the intention of the teſtator in almoſt every caſe that occurs; the court has 


laid hold of the generality of other expreſſions in a will, where any ſuch can 
be found, to take the deviſe out of this rule. Therefore, if a man ſays, 


I give all ny eſtate, that has been conſtrued to paſs a fee : or, even if words 
of locality are adued, as all my eſtate in A," it has been held, that the whole 


of the teſtator's intereft in ſuch particular lands will paſs, though no words 


of limitation are added. 2 P. Vs. 524: becauſe the law ſays, that the 
word * eſtate* comprehends not only the land or property which a man has, 


but alſo the intereſ he has in it. So, in a late caſe from Ireland *, the court 
had no difficulty in ſaying, that the words a4 my wwordl!y ſubſtance," in the 
introductory part of the will, meant every thing the teſtator had ; and that 
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the words all his real Mects,“ in the ſubſequent reſiduary deviſe, were equi- 
valent to worldly ſubſtance, and carried every thing to the refiduary deviſee. 
In general, wherever there are words and expreſſions, either general or par- 
ticular, or clauſes in a will which the court can lay hold of, to enlarge the 
eſtate of a deviſee, they will do ſo to effeuate the intention. But if the in- 
_ rention of the teſtator is doubtful, the rule of law . muſt take place: ſo, if the 
court cannot find words in the will ſufficient to carry a fee, though they 
ſhould themſelves be ſatisfied beyond the poſſibility of a doubt, as to what 
the intention of the party was, they muſt adhere to the rule of law. 

Now, though the introduction of a will, declaring that a man means 
to make a diſpoſition of ol! his worldly eſtate, is a ſtrong circumſtance, con- 
nected with other words, to explain the teſtator's intention of enlarging a 
particular eſtate, or of paſſing a fee where he has uſed no words of limita- 
tion, it will not do alone. And all the caſes cited in the argument, to ſhew 
that the introductory words in this caſe would alone be ſufficient, fall ſhort 
of the mark ; becauſe they contained other words clearly manifeſting the 1 in- 
tention of the teſtator to paſs a fee. 
The queſtion is always a queſtion of conſtruction, and depends upon 
obſervations naturally ariſing out of the will itſelf. And therefore, if in this 
caſe there are words in the will which denote an intention in the teſtator to 
give his ſons more than an eſtate for life, the court will give effect to that 
antention.ä— Now if a man deviſe lands to another, paying thereout Iool. * or 
any other groſs ſum, though he add no words of limitation, yet the deviſee 
| ſhall have a fee: becauſe unleſs he were to take a fee, he cannot be ſure of 
paying the 100/. So if an eſtate be given to A. to be ſold for payments of debis 
and legacies, the purpoſe to be anſwered makes it a fee, without words of 
limitation. In ſhort, wherever any thing is directed to be done, which, 
ſtrictly ſpeaking, an eſtate for life ny may not be ſufficient to anſwer, the 
court will imply a fee. | 
Let us examine then the obſervations that ariſe upon this will The 
firſt material obſervation upon which it has been argued that the teſtator 


meant to give his younger ſons a fee in this caſe, is, a bequeſt to his wife 


of an annuity of 5/. Sc. which he gives thus: I give to my wife the ſum of 
50/. to be paid yearly out of my eſtate called Gloſe, and alſo one part of the 
dwelling-houſe with as much woodcroft home a her, as ſhe ſhall have need 
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* Wellock verſus in 2 | Les. 114. : 
* Iſt. Chan. Caſes 196. 7. ; 
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word is miſplaced or left out ; and where that is the caſe, if it be neceſſary 
to diſcover the intention of the teſtator, the court may lupply it. Now. the 
moſt obvious word to be ſupplied here, as it ſtrikes me, is the word * re- 


queſt ' at ber requeſt, would make the ſenſe complete. Then, as to the de- 


viſe itſelf, the 5/. is directed to be paid by the executors out of the eſtate, 


and the wood is to be provided at all events; it therefore muſt be ſuppoſed 
to be brought home from off the eſtate. But, if the executors were to take 
only an eſtate or life, they would not be able to pay the annuity during her 
life out of the profits only, or to furnith all the wood ſhe might want; be- 
cauſe the ſtock on the eſtate might fall ſhort. It is but reaſonable therefore 
to infer, that ſuch an intereſt was intended as would enable them to comply 
with the teſtator's directions, fully and completely, in every reſpect. 

&« Tt is not an immaterial obſervation that has been made upon the deviſe 
over of the houſehold goods to the executors, to be equally divided between 
them as the teſtator expreſſes it, after my death, which ſhould clearly have 
been after her death. 


The next obſervation ariſes upon the words whom I make my, and 


_ ordain, c.“ The word my, without ſome addition, means nothing at all. ; 


It cannot mean executors, becauſe the teſtator has expreſſly inſerted that 
word afterwards. It ſeems, therefore, moſt natural and proper to inſert the 


word heirs. But I reſt upon the other grounds rather than upon the con- 
jecture how the blanks ſhould be filled up. 


he laſt obſervation is drawn from the words * Berl to be poſſeſſed and en- 
Jeyed by them alike” Now the word * freely,” ſtrikes me as a very material 


word : for the teſtator has charged the eſtate with the payment of the annu- 
ity to his wife, Sc. ſo that he could not mean by the word © freely” to give it 

free of incumbrances. The free enjoyment, therefore, muſt mean, free from all 
limitations ; that is, the abſolute property of the eſtate. 


Upon theſe obſervations ariſing on the face of the will itſelf, coupled 


with the introductory clauſe, I am of opinion, upon the firſt queſtion, that 
the teſtator's intention was to give his ſons John and Robert a fee. If fo, ir 


is equally clear, upon the ſecond queſtion, that this is a fenancy in common.. 


The word * alike” is the ſame as the word * equally,” and, in the deviſe of the 
| houſehold: goods, the teſtator has made uſe of the word equally. Therefore 
the leſſor of the plaintiff is entitled to a motety. 
The three other Judges concurred per Curiam. 
Judgement for the Plaintiff ſor one moiety.. 
'2 | . 1776. 
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of, by my executors hereafter named.“ It is clear, that in this deviſe ſome 
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$220. 
The King againſt John Tubbs “. 


The power of impreſſing ſeamen, ſea- faring- -men, and perſons 
whoſe occupations and callings are to work in veſſels and boat 
upon rivers, is founded upon immemorial uſage; and there may 
be a legal right of exemption upon the ſame foundation. The 
legal enquiry as to facts which will or will not amount to proof; 
of ſuch exemption produced the following conſtitutional and 
energetic ſpeech: 


Lord Mansfield. «] am very ſorry, that either of the reſpectable partic; 
before the court, the city of London on the one hand, or the lords com- 
miſſioners of tlie admiralty on the other, have been prevailed. upon to agi- 
tate this queſtion. 

<«« Of the utility of this man to the city of London, or to the Jord mayor, 
no one can ſeriouſly ſpeak. A man retained to earn half a crown a day, 
without badge or livery, without any obligation upon him to attend ; whoſe 
entrance into the ſervice of the lord mayor is voluntary, and who: if he 
chuſes to quit it for any other employment, creates no inconvenience to any 
body, or a difficulty to ſupply his place! Notwithftanding this, if the city 
of London has a privilege of protecting thirty-one perſons from being im- 
prefled, they have a right to inſiſt upon ſuch privilege. On the other hand, 
Where is the immenſe utility to the public ſervice with regard to theſe thirty- 
one perſons, whether they are impreſſed or not? It is impoſſible they can 
be an object. The utility therefore, in the one caſe or other, cannot be the 

ground of the preſent diſpute ; but it muſt have ariſen upon this : The city 
ou not aſk, or take the exemption of this man as a favour, but inſiſt 
upon it as a 7ight, and in 2 manner in which they never infiſted upon it be- 
fore; and the admiralty, jealous of new rights of exemption being ſet up, 
would not grant it as a igt. The real queſtion between them is, Whether 
there is @ legal right of exemption or not? 5 


. — — 


F Cowp. 512. 
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0 f was in hopes the court would have had an opportunity of inveſtigating 


this point to the bottom, inſtead of being urged to diſcuſs it ſo inſtanta- 
neouſly, and without any evidence with regard to the foundation of the 
claim. I own, I wiſhed for a more deliberate conſideration upon the ſubject ; 
but, being prevented of that, I am bound to lay what my preſent ſenti- 
ments are. | 


The power of preſſing is founded upon ee al uſage, allowed for 


ages; if It be not ſo founded and allowed for ages, it can have no ground to 


ſtand upon, nor can it be vindicated or juſtified by any reaſon but the ſafety of 
the ſtate ; and the practice is deduced from that trite maxim of the conſti- 
tutional law of England, © that private miſchief had better be ſubmitted to, 
than public detriment and inconvenience ſhould enſue.” To be ſure there 
are inſtances where private men muſt give way to the public good. In every 


caſe of preſſing, every man muſt be very ſorry for the act, and for the ne- 


ceſſity which gives riſe to it. It ought therefore to be exerciſed with the 


greateſt moderation, and only upon the moſt cogent neceſſity ; and though 
it be a legal power, it may, like many others, be abuſed in the exerciſe of it. 


A bailiff may execute legal proceſs in ſuch a manner as the court would 
commit for. In like manner, the power of preſſing may be abuſed; as by 
preſſing the watermen of the lord mayor whilſt they are in the act of rowing 
him in his barge. And many other inſtances mrght be put. 


Being founded in immemorial uſage, there can be no doubt but there 
may be an exception out of it, on the fame foundation, upon immemorial 


uſage. I therefore lay out of the caſe all that has been ſaid about the 


neceflity of an act of parlament to create an exemption, and likewiſe all 


that has been mentioned relative to the doubt ſtated of the power of the 
crown to- exempt by charter. If it were at all neceſſary. to go into that 


queſtion: here, it might be ſufficient to. obſerve, that all the rights. of the 


city have been confirmed by act of parliament ; but what has been approved 


by jimmemorial uſage allowed for ages, is always ſuppoſed to have had a good 


beginning. Therefore, if the exception or exemption ſtands upon that. 
ground, it is as good as the inſtitution itlelt. 

The only queſtion upon what appears before us is, Whether, | in f ict, 
there is evidence of ſuch uſage as a matter of right ?* I. ſay, as a matter of 
mgot x for, it is well known, that many perſons have granted protections, 

ee many 
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many having given badges to watermen, and have claimed that they ſhould 
be exempt. Peers have done it; and queſtions in the Houſe of Lords liave 
ariſen upon it. Members of the Houſe of Commons have retained water. 
men; and perhaps the Lords of the Admiralty may have paid regard to appli- 
cations made in behalf of ſuch men, and may have diſcharged them. 80 
here, if the parties had cared to have made fuch application, it might have 
been attended to, and complied with ; for, as a matter of favour, it is in 
poſſible to ſuppoſe the Lords of the Admiralty would have made a moment's 
heſitation or diſpute ; but it is inſiſted on and claimed as a matter of right. 

Let us ſee, therefore, whether this is an eſtabliſhed exemption of right. 

Every exemption throws the burthen heavier on thoſe who are ſubject 
to bear it. Therefore, for their ſakes, as well as for the public ſervice, al} 
_ exemptions ought to be examined and clearly ſet out. In the firſt place, 1t 
does not appear from any law-book, 1t does not appear from any hiſtory, it 
has not been ſuggeſted at the bar, that there 1s, throughout the whole king- 
dom, any other exemption by the common law. When I ſpeak of exemp- 
tion, I mean exeiyption out of the deſcription : for to ſuppoſe the uſage ex- 
tends to private gentlemen amuſing themſelves with yachts, &c. is abſurd. 

« Perſons liable muſt come purely Within the deſcription of ſeamen, ſea-fa- 
ring men, &c. He therefore who is not within the deſcription, does not 
come within the uſage. The commiffion is not to preſs landmen, or perſons 
of any other deſcription of life but ſuch men as are deſcribed to be ſea- 
faring men, &c. Officers are not within the deſcription. It is a very ftrong 
circumſtance, therefore, that there is in fact no other exception ſtated or 

alluded to, which reſts upon the common law. 'There are many exemptions 
RE, by ſtatute ; but they are grounded upon confiderations of public policy, at 
the particular times of their being made; and upon the circumflances of its 
being in fact better for the ſervice, that the objects of thoſe acts ſhould be 
exempted, than that they ſhould be ſubject to be preſſed; as apprentices, 
landmen entering voluntary, fiſhermen, all foreigners ; and in reſpect of 
theſe laſt- mentioned, the reaſon is very obvious; for, during the time of 
war, the Act of Navigation has been diſpenſed with, and two-thirds of the 
crew of merchantmen have been allowed to be foreigners. Harpooners and 
others have been exempted. A line has been drawn with reſpect to the age; 
and many other inſtances might be put; but the exemption of thoſe called 
e Reg | the 
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the watermon of the city of London is to be found in no ſtatute or common 
law book whatſoever, 
Let us ſec, then, how the uſage ſtands upon the evidence now: before 
the court. A certificate from the water-bailiff is produced, the contents of 
which have been read; and in the affidavits apprehenfions are ſtated of a re- 
puted cuſtom, that theſe thirty one watermen are exempted from being im- 
preſſed. Tour inſtances and no more are produced, which aroſe at differ- 
ent times; and in reſpect of which this equivocal kind of fact is ſtated, that 
four perſons were preſſed, and that upon application from the lord mayor to 
the Admiralty they were immediately, or ſoon after, diſcharged; but what 
the nature of the application was, whether requefted as a matter of favour, or 
demanded as of right, is not ſtated. If requeſted as a matter of favour, it 
would have been very extraordinary for the Lords of the Admiralty to have 
refuſed 1t. Here the application is an application of right, by an order of 


court of the lord. mayor and aldermen. As to three of the inftances pro- 
duced, it is not aſcertained what they were; nor is there any memorandum 


or mention made of them in the Admiralty books. As to the foxrth, the 
man had fo little idea of legal right to be exempzed, that he offered to find 
another perſon to ſerve in his room. And this is the only inſtance where 


the court ſees the manner of the application. On the other hand, very ſtrong 
cirumſtances as to what has been the uſage, ariſe from the inſtructions which 


are given to the officers: employed on the impreſs ſervice, and which it 
would be unpardonable in the Admiralty to omit. In theſe inſtructions 


every known and eſtabliſhed legal mode of exemption is expreſsly taken no- 
tice of and ſet out. In addition to this, it is ſworn by Mr. Stephens in his 
_ affidavit, that there never was any inſtruction given not to preſs the wa- 


termen of the city of London.“ If it were a legal right, the city ſhould have 


imfiſted on having that right taken notice of in the inſtructions. Even par- 
ticular protections from the Navy and Victualling Office are taken notice of; 
but there is no mention made of any protection from the lord mayor with 


reſpect to His watermen. There is no inſtance of any officer upon the 
impreſs ſervice ever having paid any regard to a water-bailiff's certificate, 


nor any caſe produeed where the city has taken it up as a matter of-right, or 
inſiſted upon it as ſuch in a court of juſtice. Therefore, to give my opinion 
upon the caſe as at e Annen, and upon the mere fact, whether this 
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exemption as here claimed is, or is not, warranted by immemorial uſage, If ay 
it is. At the ſame time this opinion is without prejudice to any future evi— 
dence to be adduced in ſupport of the claim, if any ſuch can be furniſheg.,” 


Bexwell againſt Chriſtie *. 


An inveſtigation of the unfair practices made uſe of at auctions, 
aud the principles which ought to prevail in fair ſales, took place 
in a cauſe wherein it was determined, that an action does not lie 
againſt an auctioneer for ſelling a horſe at the higheſt price bid 
for him, contrary to the owner's expreſs directions not to let 
him go under a larger ſum named. Otherwiſe if the owner had 


Siren the auctioneer to ſet the horſe up at ſuch a particular 


price, and not lower. 

Lord Mansfield. The matter in queſtion is in itſelf of ſmall value; but 
3n reſpect of the principles by which 1t muſt be governed, it 1s a queſtion of 
great 1mportance. Since the trial, I have mooted the point with many 

who are not lawyers, upon the morality and rectitude of the tranſaction, 
The queſtion is, whether a bidding, by the owner of goods, at a ſale, un- 
der theſe conditions, viz. © that the higheſt bidder ſhall be the purchaſer, 
and, if a diſpute ariſe, to be decided by a majority of the perſons preſent ; 

is a bidding within the meaning of ſuch conditions of fale. 

5 There is no expreſs undertaking on the part of the defendant, nor 

is it, as has been ingeniouſly ſaid, a direction, that there ſhould be no bid- 
ding under 151. which might be fair: but the direction given to the defen- 
dant is, © not to let the horſe go under 15]. which implies that there might 
be a bidding under that ſum.” The queſtion then is, whether the owner can 
privately employ another perſon to bid for him. The baſis of all dealings 
ougght to be good faith; ſo more eſpecially in theſe tranſactions, where the 
public are brought together upon a confidence that the articles ſet up to ſale 
will be diſpoſed of to the higheſt real bidder: that could never be the caſe, 
if the owner might ſecretly and Ferant inhance the price, by a perſon : em- 


—— 
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ployed for that purpoſe ; yet tricks and practices of this kind daily increaſe, 
and grow fo frequent, that good men give into the ways of the bad, and 
become diſhoneſt in their own defence. But ſuch a practice was never 
openly avowed. An owner of goods ſet up to ſale at an auction never yet 
bid in the room for himſelf. If ſuch a practice were allowed, no one would 


bid. Tt is a fraud upon the ſale, and upon the public. The diſallowing it 


is no hardſhip upon the owner. Por, if he is unwilling that his goods ſhould 
go at an under price, he may order them to be ſet up at his own price, and 
not lower: ſuch a direction would be fair: or he might do as was done by 
lord Aſhburnham, who ſold a large eſtate by auction; he had inſerted in 
the conditions of ſale, that he himſelf might bid once in the courſe of the 
ſale: and he bid at once 15 or 20,000/. Such a condition is fair; becauſe 


the public are then appriſed, and know upon what terms they bid. In Hol- 


land it is the practice to bid downwards. 

„The queſtion then is, is ſuch a bidding fair? If not, it is no argument 
to ſay, it is a frequent cuſtom. Gaming, ſtock-jobbing, and ſwindling, are 
frequent. But the law forbids them all. Suppoſe, there was an agreement 
to abate ſo much; which is the caſe where goods are ſold by one perſon in 


the trade to another; they abate ſometimes ten or fifteen per cent. Such an 


agreement between the owner and bidder, at a ſale by auction, would be a 
groſs fraud. What is the nature of a ſale by auction? It is, that the goods 


ſnall go to the higheſt real bidder. But there would be an end of that, if 
the owner might privately bid upon his own goods. There is no contract 
with the auctioneer: he is only an agent between buyer and ſeller. He 


may fairly bid for a third perſon who employs him; but not for the 
owner. 


catalogue, the goods are deſcribed to be © the goods of a gentleman deceaſed, 
and ſold by order of the executor.” Upon this repreſentation many people 


would attend to bid, on a ſuppoſition that the goods were neceſſarily to be 
ſold at all events, whether valuable, or not valuable; whereas they might 


have their ſuſpicions, if they were the property of perſons living. Horſes, 
or any other ſpecies of property, belonging to perſons that are dead, are not 
ſo likely to be faulty, as thoſe which are Pies with by perſons 1 in their life- 
time, 
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« In this caſe thave i 15 another fraud put upon the able For, by the 


« We all remember the ſale of a gentleman's wines *, where vaſt quan- 
tities had been ſent in belonging to other perſons : and all fold at a very high 
price, 1 under an idea they were his. The conſequence was, moſt of the 
buyers. ere taken in. 1 
' «Therefore, upon full confideration, I am of opinion, that a bidding for 
the owner, in the manner contended for, and agreeable to the directions given 
in this caſe, would have been a fraud upon the ſale: and . chat 

this action againſt the defendant, as auctioneer, cannot be maintained. ” 


In Eaſter term, 4796, this determination was recognized by 
lord chief juſtice Kenyon, in the caſe of Howard and Caſtle, which 
Was an action brought to recover the difference between a firſt and 
a ſecond ſale at an auction, wherein the very able ſucceſſor paid 


the following tribute of reſpect to his i/luſtrious en, as he 
has frequently been pleaſed to define him. 


The caſe of Howard and Caſtle is ſimilar to that of Bexwell and Chriſtie, 
where lord Mansfield exhauſted the ſubject, and had decided it on the no- 
bleſt of all principles to preſerve honeſty between man and man. It was 
happy for the public that, by the latter caſe, lord Mansfield's capacious 
mind had quaſhed a great ſyſtem of fraud, by the precedent he had made, 
and which his Taccedlor ” was "ey Happy t to enen 
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The ſound conſtruction of words in a deed is to effectuate the 
intention of parties, and not to counteract or deſtroy their real 
meaning. 


Pugh et Ux. againſt the Duke of Leeds: 


Godolphin Edwards, under a power reſerved in his mar— 
riage- ſettlement, to leaſe for twenty-one years in poſſefion ; but 


not in reverſion ; grants a leaſe to his only daughter for twenty- 
one years, to commence from the day of the date—adjudged a good 


leaſe. The word ** from” may mean either incluſive or excluſive, 
according to the context and ſubjeF-matter ; and the court will 
conſtrue it io as to efeciuate the deeds of parties, and not deſtroy 
them. | 


The juriſprudent will, in the following argumentative-ſpeech, 
have the pleaſure of finding the diapprobation of the lord chief 


juſtice very pointed and ſtrong again the practice of entangling 


property in nets of form. 


Lord Matsfeeld. „The caſes that have been Jewrmined. here, went very 
much againſt my opinion, and that of the court. They were determined 
upon the authority of the counteſs of Portland's caſe, in the Exchequer, ſup- 


poſing the point to have been ſettled by that determination. But I have 


ſince had occaſion to re-confider the queſtion. I think the ground upon 
which it went, and the caſes there cited, have been miſtaken. It is very fit 


that a ſolemn judgement ſhould be given upon a point that has been fo much 


confounded.” 'The court ordered it to ſtand over. 


Nov. 28, 1777. Afterwards, on this day, being the laſt day of the 


term, lord Mansfield delivered the opinion of the court as follows: 


This caſe was an iſſue to try, whether a leaſe made by one Godolphin 


Edwards, bearing date the roth of October, i765, was a good or a bad 
leaſe. The caſe went down to a trial, and ſeveral objections were raiſed; but 
they were all given up except one, which was this, that the leaſe was made 
for twenty-one years, to commence : from the day of the date.” It arifes on a 
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marriage ſettlement in the year 1724, by which a power is reſerved to Godol- 
phin Edwards to make leaſes, with many reſtrictions and qualifications; and 
amongſt the reſt the following, that they were not to be in reverſion, re. 
mainder, or expectancy.' And therefore the queſtion is, Whether this be 
a leaſe in poſſeſſion?” And it turns upon this, Whether to commence from the 
day of the date in this deed 1s to be conſtrued incluſive or exclufrve of the day 
it bears date? I will firſt conſider it as ſuppoſing this a new queſtion, and 
that there never had exiſted any litigation concerning it. In that liglit the 
whole will turn upon a point of conſtruction of the particle © from.” The 
power requires no preciſe form to deſcribe the commencement of the leaſe, 
the law requires no technical form. All that is required, is only enough to 
ſhew, that it is a leaſe in poſſeſſion, and not in reverſion ; and therefore if 
the words uſed are ſufficient for that Pane the leaſe will be a good and 
valid leaſe. 
In grammatical ſtrictneſs, and in the niceſt propriety of ſpeech that the 
Engliſh language admits of, the ſenfe of the word * from” muſt always depend 
upon the context and ſubjeA-matter, whether it ſhall be conſtrued incluſive 
or excluſive of the tenninus a quo: and whilſt the gentlemen of the bar were 
arguing this caſe, a hundred inftances and more occurred to me, both in 
verſe and proſe, where it 1s uſed both inclufively and e If the 
parties in the preſent caſe had added the word * incluſiue or * excluſive,” the 
matter would have been very clear. If they had ſaid, from the day of the 
date incluſive,” the term would have commenced immediately ; ; if they had 
faid © from the BR: of the date excluſive,” it would have commenced the next 
day. . 
But let us ſee whether the context and ſubject- matter in this caſe do not 
new, that the conſtruction here ſhould be incluſive, as demonſtrably as if 
the word incluſive had been added. This is a leaſe under a power, the leaſe 


refers to the power, and the power requires that the leaſe ſhould. be a 


leaſe in poſſeſſion. Lhe validity of it depends upon its. being in pofleſſion, 
and it is made as a proviſion for an only daughter. He muſt therefore intend 
to make a good leaſe. The expreſſion then, compared with the circumſtances, 
sas ſtrong in reſpect of what his intention was, as if he had ſaid in expreſs 

words, * I mean it as a leaſe in poſſeſſion, I mean it ſhall. be fo conſtrued; 
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If it is ſo conſtrued, the word * from” muſt be tcl ve. Ihis conſtruction 
is to ſupport the deeds of parties, to give effect to their intention, and to 
protect property. The other 1s a ſubtlety, to overturn property, and to de- 
feat the intention of parties, without anſwering any one good end or purpoſe 
whatſoever. And though Courts of Juſtice are ſometimes obliged to decide 
againſt the convenience, and even againſt the ſeeming right, of private per- 
ſons, yet it is always in favour of ſome great public benefit. But here to 


conſtrue * from the day of the date' to be exclufive, can only be to YER 


the intention of the parties. If ſuch a conftrution were right, it would 
hold good, ſuppoſing the leſſee had laid out ever ſo much money upon the 
eſtate; and all would be alike defeated by a mere blunder of the attorney 
or his clerk. Therefore, if the cafe ſtood clear of every queſtion or deciſion 
which has exiſted, 1t could not bear a moment's argument. Secondly, I 
will conſider this queſtion upon the authorities. I have arranged all the 
cales that have been determined in Weſtminſter Hall, in order of time ; 
and, when I come to ſtate them, you will be ſurprized to fee they ſtand fo 


little in the way, as binding authorities, againſt juſtice, reaſon, aud common. 
ſenſe. All they ſhew 1s, the great uncertainty of the meaning, and the im- 


| poſſibility of putting an abſolute ſenſe to hold good in caſes; they are them- 
lelves 10 many contradictions backwards and forwards.“ 


Although a minute enumeration is avoided of all the caſes on 
this ſubject which had been determined in the courſe of ſev eral 
centuries, and which the juriſprudent will find in Mr. Douglas's 
Reports, 718 to 722 both incluſtve; yet the Jait of theſe cates 
is too important to be 1 over. 


In 1743 there happened a caſe of great litigation in the Exchequer, 


which aroſe thus. Lord Pembroke had got a leaſe from the crown of a ſpot 


of ground in Privy Garden, and had built a houſe upon it at a great expence. 


The counteſs of Portland had alſo a leaſe of an adjoining ſpot, and had built 


her houſe next to lord Pembroke's. There was another houſe belonging to 
the ducheſs of Portland adjoining lady Portland's ; all three held under the 
crown. Between the three houſes and the River Thames, there was a ter- 


race, which had been part of the queen's garden. Neither of them thought 


of applying for the terrace; and it would have been thought invidious to 
F ff have 
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have done fo. Tt was to be in common, Upon the circumſtance of this 
terrace, lord Pembroke laid out a confiderable ſum of money upon his 
houſe. At the expiration, however, of her leaſe, the counteſs of Portland 
applied to renew; a new leaſe of fifty years was granted, in which, with- 
out notice to lord Pembroke, ſhe got the terrace inſerted and added. 
When lord Pembroke heard of it, he was much offended, but ſtill more { 
at the uſe that was made of it ; for, the counteſs planted trees, which, if they 
had grown up, would have intercepted lord Pembroke's view; however, ſome 
4 fatality attended them, for they all died after a certain time. Lord Pem- 
| | | broke wanted to avoid this leaſe ; not to take away lady Portland's houle, 
but to get back the terrace, and leave it in the ſtate it was before. Appli- 
cation was accordingly made to the officers of the crown about it; and at 
1 laſt the attorney- general was directed to file an information for the terrace, 
and an information was accordingly filed in the Exchequer. A variety of 
8 objections were made to different flaus, ſuppoſed in the leaſe; but the prin- 
B | cipal objection was found upon the Civil-lift act, 1 Anne, |. 1. c. 7. which 
directs, that all leaſes to be granted of any of the crown-lands ſhall be void, 
= © unleſs made to commence from the date or making,” This leaſe was made 
| to commence * from the day of the date or making. Upon this it was argued 
for the crown, „that the date and the day of the making were incluſive; and 
that the act of parliament had expreſsly declared the leaſe ſhould be in thoſe 
terms; but Hat from the 155 of the date was excluſive, and therefore the leaſe 
was void for the variance.” On the part of the counteſs it was contended, 
that from the date,” and from the day of the date, were both the ſame. 
Upon the argument, all the caſes were cited that have been now cited, ex- 
cept the two I have mentioned. Sir Thomas Parker, and Mr. Baron Rey- 
nolds, were of opinion, with the objection, that it was a void leaſe becauſe 
it commenced in futuro. The two other barons were of a different opinion 
upon this point ; but, upon another point, they were of opinion the leaſe. 
was void. Sir Thomas Parker, and Mr. Baron Reynolds, to the contrary ; 
ſo that, for different reaſons, they were all of opinion the leaſe was void. 
Upon a cafe, which happened in this court “ ſince, this caſe between lord 
Pembroke and the counteſs of Portland was mentioned. Upon memory, as 


— 


Doe ex Dem. Baynton verſus Watton, Cowp. 189. 
„ 1 the 
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the judgement appeared to me in ſo unfavourable a light, I took it for 
granted that the court had been as it were compelled by the weight and 
force of authorities. But now I will tell you why I change my Obinion, 

after having determined the caſe of Doe verſus Watton as I then did, out of 
a great veneration for Sir Thomas Parker, and becauſe I did not care to ſet 
up an opinion of my own againſt a ſolemn judgement. Sir 'Thomas Parker 
intending to favour the world with the publication of ſome caſes that were 
adjudged in his time, he did me the honor to defire I would peruſe them. 
I have done ſo; and reading a very elaborate report of the counteſs of Port- 
land's caſe, it brought back to me in a regular view the whole doctrine 


upon the preſent ſubject. There I ſaw how the authorities ſtood ; and I. 


likewiſe found another thing mentioned in that cate, which ſeerns to me not 
to have been properly argued at the bar by the counſel in ſupport of the 
leaſe. It is this: the parties concerned had ſearched all the leaſes from the 
time of the Civil-liſt Act down to the moment of that upon which the 


queſtion was then in agitation ; and they were nearly half the one way and 


half the other; eighty were granted from the date or making,” and above 


ſeventy * from the day of the date of making.” All theſe leaſes had pafled 


the great ſeal, and likewiſe the ſeal of the Exchequer. The argument drawn 


from this circumſtance was, that uſage ſhould get the better and prevail 


over the act of parliament, which was in fact an admiſſion at the ſame time 
by implication, that from the day of the date' was contrary to the act. Tt 
| ſtruck me in a different light, which is, that the queſtion turned upon the 
conſtruction of the Engliſh words, and what ſenſe they bore. If I was 
right, nothing can be ſo ſtrong as that all the officers of the crown, who 


had been corncerned in making theſe leaſes, looked upon the words as ſyn- 


onymous, and ſuffered them to paſs and repaſs unnoticed. It is demon- 
ſtration, that, by uſing both indifferently, they underſtood them to be both the 
ſame thing. 


I mentioned this to Sir Thomas Parker, and found my opinion ſup- 
ported by Sir Eardley Wilmot. Sir Thomas Parker, with that candour 


which always accompanies great abilities, gave ſo far way to it, that he had 


doubts upon the determination. He therefore ſuppreſſed the report of the 


attorney-general verſus the counteſs of Portland; and I would not have pro- 
guced it upon this occaſion, but that he has given me leave to mention his 


. name 
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name as approving of the preſent determination. This relieves me from tl. 
difficulty I ſhould have had in differing from his authority. 
Jo conclude : the ground of the opinion and judgement which I now 
deliver is, that from' may in the vulgar uſe, and even in the ſtridegßt 
propriety of language, mean either incluſive or excluſive. That the parties 
neceſſarily underitood and uſed it in that ſenſe which made their deed ef- 
fectual. That the courts of juſtice are to conſtrue the words of parties ſo 
as to effectuate their deeds, and not to deſtroy them; more elpeciall: 
where the words themſelves abſtractedly may admit of either meaning. 
Y If there was nothing more in queſtion than that all the law-officers 
| | concerned had, in the above-mentioned caſes, conſidered the two ex- 
preſſions as ſynonymous ; that would be ſufficient to guide my opinion; 
therefore let there be judgement for the plaintiff. 
« ] ſhould ſay farther, that inſtantly, upon what paſſed between Sir Tho- 
mas Parker and myſelf, I acquainted ſome of the counſel at the bar that 


there was a change of opinion, as to the authority of the caſe in the Ex- 
chequer.” 


LF 


1779. 
Upon an application to the Legiſlature, at this period of time, : 
for a Divorce-bill ; a noble lord very converſant in pedigrees, 
and attentive to claims of peerage, took notice, that the lady 
whoſe miſconduct and incontinency gave riſe to the bill, was in 
. 1 the title of the bill, and not only in limine, but alſo in the bill 
| 8 throughout, deſcribed baroneſs Conyers, without having ſtrily 
1 complied with the ſtanding order of the houſe reſpecting the 
claim of peerage. This ſtanding order is ſuppoſed to have been 
made ſome years ago, on the motion of the late earl of Egmont, 
and to have been introduced by a very learned, eloquent, and ela- 
borate diſquiſition of the dignity of the Britiſh peerage, and the 
great propriety, wiſdom, and neceſſity, of ſtrict attention, to 
the obſervance of rule and order in all future diſcuſſion, in the 
Houle of Lords, of claims to any branch of the pecrage. 


The 
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The previous proofs and ceremonies required by the above- 
mentioned ſtanding order, prompted and compelled the noble 
peer, however reluctantly, to oppoſe the uſual proceedings in 
the farther progreſs of the bill, until the proofs required by that 
order were regularly made, or rendered unneceſſary to be made, 
by an alteration in the bill of the ſtyle and title of the lady. 

A long and learned debate took place. The law-lords in ſuc- 
ceſſion endeavoured to convince the noble earl who made the ob- 
jection of the ſolid diſtinction between an actual claim of peer- 
age, and the ſtyle and title barely aſſumed by the lady in the 
preſent bill. The carl of Mansfield himſelf, even with his uſual 
diſplay of eloquence,, failed in his repeated efforts to induce the 


” noble lord who objected to the progreſs of the bill to wave his 


objection. 
At this period, "nd in this painful ſuſpenſion, the venerable 
father (of the noble marquis), who was greatly advanced in 


years, and much indiſpoſed, had, in addition to theſe infirmities, 


the preſſure of a diſturbed mind, in hearing from day to day, 


that his ſon's bill met with an unexpected oppontion, Ong, 


the forms and ſanding orders of the houſe. 
Towards the cloſe of the third day, a noble lord Who had many 
5 years prefided in committees on private bills, did the author of 


theic ilieets the honor to come down to the bar, and tament that 
nothing could be hit off, by the counſel for the bill, to take off 


the noble lord's objection. A fair occaſion this, for the Author, 
who had the honor of ſettling the bill as counſel for the mar- 
quis, to ſuggeſt, that in Lord Clarendon's Hiſtory, the famous, or 
rather infamous, lady Roos is thus recorded—that, in a bill in par- 
liament, her injured huſband aſſumed the ſtyle and title of baron 
Roos; which title not having been then regularly eſtablithed, 


proviſion was deemed neceſſary to be made; and it was accord- 


ingly provided and declared, that the ſame ſhould neither weaken 
or deſtroy, nor in any degree ſtrengthen or confirm, the claim 


of 
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of the petitioner to the barony of Roos, but that ſuch claim 
ſhould remain, as if no ſuch act had been made. 

Pleaſed with any proſpect of ſucceſs, however diſtant or im. 
probable, the ſimple tale was told to the earl of Mansfield, who 
was pleaſed to ſend the aſſiſtant-clerk of the houſe again and 
again to the author, to learn all the material circumſtances. 
Few were neceſſary, in his lordſhip's fertile and perſpicuous 
mind, to enable him to form : a clear, comprehenſive, and convin- 
Cing . 

He roſe, and calmly obſerved, © how much their lordſhips were 
indebted to the noble lord, for his uaremitted attention, to pre- 
ſerve in the greateſt purity every recognition of, and every claim 
of title to, a Britiſh peerage. The great benefit which had flowed 
from that perſeverance on the one hand, and from the praiſe— 
worthy patience of the Houſe on the other, in the preſent buſt- 
neſs, during a diſcuſſion of ſeveral days, would be obvious to all 
who heard him, when, in addition to all that had been already 
advanced by many lords in the courſe of the debate, antient re. 
cords and modern hiſtory had been reſorted to, and even ran- 
ſacked, which he conceived could not fail to diffuſe a pleaſing 
light over, and diſhpate every ſhadow of doubt which had en- 
veloped, the preſent buſineſs. * Your lordſhips,* he farther ob- 
ſerved, all have a perfect recollection of lord Clarendon's anec- 
BH N dote of a famous lady Roos, who declared, * that, if ſhe thought 
=—_ any child of hers had a drop of the blood of the Manners s in 
| its veins, ſhe would herſelf open the vein, and let it out.” 
To turn our eyes from this high-ſpirited lady, and fix them 
more uſefully on her injured huſband, who was ſtyled Lord Roos 
in the bill then depending in parliament—we find that, in an- 
cient times, lords of order have ever been attentive to preſerve 
the purity of the claim of an antient barony, or of any higher 
line in the peerage. The wiſdom of thoſe lords of order gave 


birth to a ſaving Clauſe, which he who runs may read : 
2 | | 6 Pro- 
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6c Probi 'ed alwa ys, and it is hereby enacted and declared, that nothing in 
this ach contain: ſhall extend or be deemed to extend, either to cſtabliſh 
and confirm, or to prejudice or defeat, the right, title, or claim of the faid 


or h1s heirs, of, or to, the e of Roos, or any pri- 


vilege or precedence in reſpect thereof.“ 


S 


No ſooner had this conciſe wonder-working clauſe been read, 
than the Earl of Mansfield emphatically obſerved, that he had 


ſo high an opinion of the candor and abilities of the noble lord, 


who had not only made, but who had very laudably perfevered 
in, his objection, as to be fully perſuaded, that the motion which 


he ſhould immediately have the honor to make would be highly 


approved of ; and would, poſſibly, be ſeconded by the noble 
peer himſelf. | 


The motion of courſe was, that a ſimilar clauſe mould be in- 


troduced into the bill, then depending, * that it ſhould neither 


_ eſtabliſh and confirm, nor prejudice or defeat, the right, title, or 
claim, of the ſaid lady Amelia Darcy, or her heirs, of or to the 


barony of Conyers, or any privilege or precedence. in reſpect 
thereof.“ 


The noble lord who oppoſed the progreſs of the bill very can- 
didly admitted, that the caſes were ſo appoſite, as to recommend 


the motion very forcibly, and that the moſt pleaſing proof he 


could give of his entire approbation was, to adopt the advice of 


the great law-lord, and ſecond the motion; which being done, 


the bill travelled quietly through the Houle, and 3 into a 


law. 


1780. 
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1780. 


We now approach to a period which produces an event dif- 
gr aCerul to the age and country in which the fact was com- 
mitted. 

An union of folly, enthuſtaſm, and knavery, had excited 
alarms in the minds of ſome weak people, that encouragements 
were given to the profeſſors of the Catholic faith, inconſiſtent 
with the Proteſtant religion and true policy, 

The act of parliament which excited this clamour had paſſed 
with little oppoſition through both Houſes, and had not received 
any extraordinary ſupport from lord Mansfield. But the mind; 
of the public were enflamed by artful repreſentations, and the 
rage of deluded mobs was directed againſt the moſt eminent per- 
ſons in the kingdom. 


Who could have thought that ſuch outrages 3 have dis 


graced ſo enlightened a period as 1780? Poſterity will icarcely 


credit the audacious threatenings of this memorable year a year | 
pregnant with miſchiefs, rapine, and riots, which were practiſed, 


and perpetrated, not only in the ſhades of night, where riot 
and confuſion are generally hatched, and where theſe peſts of 


ſociety love to dwell, but even in the very face of noon-day. A 
year ever to be remembered with aſtoniſhment and horror. With 
aſtoniſhment, when it is conſidered by what a ſmall number of 


rioters, and by what pigmy-champions in general, houſes were 
demoliſhed, contributions levied openly in the moſt public ſquares; 


and the doors and gates of the ſtrongeſt priſons, Newgate itſelf 


not excepted, opened wide to pour forth new forces well trained 
and ready to enter upon the moſt deſperate ſervice *. 


66 


n 


* Fortunately for the public weal ſome time was taken in theſe irregular 


attacks; ſo that there was room for recollection and preparation againſt their 


attempt on the great repoſitory of national wealth, the Bank of England. 
With 
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With Horror, as long as the many calamitous circumſtances are 
recollected to which each day of riot gave birth; one of which, 
not only Weſtminſter-Hall in general, but cyery intelligent rea- 
der will ſeriouſly lament, and which the author of theſe ſheets 
muſt ab imo corde ever deplore ; from his knowlege of the invalu— 
able loſs of books and manuſcripts which perithed in the confla- 
gration of the earl of Mansfield's houſe, and which would have 
difuſed a ſplendor over theſe pages, which cannot by any poſh- 
bility now be caſt, elucidated, or ſupphed. The rich fruits of 
1 years tine harveſts were in a moment deſtroyed; and nothing 

but poor gleanings, IN privy ate [Ludes, are left for the labourer of 


the preſent day. . 

This annus mirabilis, 1780, cannot fail to excite curiofity in 
readers of every denomination. A faithful detail of the ruinous 
confuſion, which was happily put an end to in a very few days, 
may, when contraſted with the complete anarchy of late years, 
pregnant with the moſt dreadful outrages, murders, and aſſaſſi- 
nations, in another country, not only ſtamp a degree of credibility 


on the moſt extravagant, and ſeemingly incredible events of the 


riots in London in 1780, but allo fully evince this great truth 
that, from whatever cauſes riot and anarchy ſpring, the effects will 
(if they are not ſeriouſly and timely prevented) be invariably the 
ſame—will, like Pandora's box, diffuſe far and wide the evils of 
deſolation, miſery, and ruin! But, as it is foreign to the purpoſe 
of this publication to write or even attempt to portray a faint 
ſketch of hiſtorical events, the author muſt beg permiſſion to 


conſine his obſervations on this memorable Pero to ſuch a 


plain detail of facts as fell within his own knowledge on the one 


hand, and as will throw light on ſuch tranſactions wherein the 


carl of Mansfield was either in his private or judicial capacity 
principally and perſonally intereſted. 
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On the evening of the ſecond day's riot, Sir John Hawkins, Mr. 


| Brookſbank, and another magiſtrate for the county of Middleſex, 
diſcharged their duty as vigilant magiſtrates, by waiting on the 


lord chief juſtice of England at his houſe in Bloomſbury-ſ{quare, 
They found his lordſhip in conference with his very reſpectable 
and near neighbour the archbiſhop of York. Their painful em- 
baſſy was, to announce that the avowed deſign of the rioters * that 
evening was to deſtroy by fire the houſes of the lord chancellor, 
and lord chief juſtice, and one or two more, which were marked, 
and then well-known. The magiſtrates having made an humble 
tender of their aſſiſtance and advice; the lord chief juſtice aſked 
(as the author was credibly informed), what his grace the arch. 


biſhop propoſed to do. The anſwer was worthy of a Briton : ** To 


defend myſelf and my family in my own manſion, while I have 
an arm to be raiſed in their defence.“ The reply was, © "Tis nobly 


{ſaid ; but, while an archbiſhop, like a true church-militant, is 


ſtrong enough to protect himſelf a feebler man, and an old man 
muſt look up to the civil power for protection.“ This conceſſion 


having been made, the magiſtrates took a fair occaſion to recom- 


mend the admiſſion of a detachment of the guards into the houſe; 


but whether the noble owner thought their admiſſion might make 
the enraged mob more deſperate, or that it would be more efficient 


to keep the guards at a ſmall diſtance, in the veſtry-room of 
Bloomſbury church, until they were really wanted, is not in the 


power of the author to determine. The lord high chancellor 


preferred the admiſſion of a ſerjeant's guard into his houſe in 
Great Ormond-Street; and by the circuitous marches of this 
{mall body of men from Ormond- Street to the duke of Bolton's, 


and counter-marches from Bolton-houſe to Ormond- ſtreet, in a 


— —— 
* * 


— — — 


* . ——— 
— — 8 — 
a ” — * — 


* Strange to tell, they made no ſcruple of avowing from time to time who 
were the victims, on whom they meant to wreak their vengeance, 
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very ſhort ſpace of time, the rioters had every reaſon to believe, 
and one of them was heard to proclaim to his brethren, „the 
Chancellor's houle is brim full of the guards; and emphatically 
to exclaim, ** "Tis d—d fooliſh to run our breaſts againſt bayo- 
nets—d'ye ſee how they are ready to pizk us at the parlour-win- 


dows ?” Theſe pithy exclamations, and the ſight of a few pointed 


bayonets, had a wonderful effect. And the captain of the com- 
pany of guards, who was my author, told me with ſome humour 
that, as detachments of the guards were wanted in almoſt e r 
part of the metropolis, he thought it fair to play the old toldicr 

and to multiply his handful of men in the beſt manner he W. 

able. A garden- door in the lord chancellor's houſe, which com- 
municated with the fields, was very convenient for this purpoſe. 
He placed three or four centinels at the parlour-windows, as has 
been noticed; and all the reſt, being uſhered through the garden 
into the fields, wheel'd round by the duke of Bolton's houſe and 
Queen's- ſquare to Ormond- ſtreet again. But, ere they re- entered, 
the few rioters then aſſembled heard the captain of the gyard alk 
the corporal, © When will the next detachment arrive?“ The 
anſwer was, © Pleaſe your honor, in a trice—they are almoſt in 


ſight.” The corporal could ſpeak with greater preciſion, ſince 
in fact the men had hardly been ever out of his ſight—though 
perfectly concealed by art, as if under the fable cloud of night, 


from the rioters ; by one of whom, probably their captain, the 
watch-word was given, « Let us decamp to the corner of 
Bloomſbury.“ 

I be fatal conſequence is too well known; and the irreparable 


loſs of all lord Mansfield's books and manuſcripts, we repeat, 


with ſorrow, is ever to be deplored. 

In this inſtance we can only lament, that ſo great a lawy er and 
ſtateſman was not, in this hour of imminent danger, ſo great a 
general as the then lord chancellor. 
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So unexpected was this daring outrage on order and govern. 
meut, that it burſt on lord Mansfield without his being prepared 
in the ſlighteſt manner to reſiſt it. He eſcaped with his life only, 
and retired to a place of ſafety, where he remained ſome time. 
On the 14th day of June, the laſt day of term, he again took his 
ſeat in the court of King's Bench. The reverential filence,” 
ſays Mr. Douglas, which was obſerved when his lordſhip re- 
ſumed his place on the Bench, was expreſſive of ſentiments of 
condolence and reſpect, more affecting than the moſt eloquent ad. 
dreſs the occaſion could have ſuggeſted.” | 
The amount of lord Mansfield's loſs which might have been 


eſtimated, and was capable of a compenſation in money, is known 
to have been very great. This he had a right to recover againſt 


the hundred, Many others had taken that courſe ; but his lord- 
{hip thought it more conſiſtent with the dignity of his character, 
not to reſort to the indemnification provided by the legiflature. 
His ſentiments on the ſubject of a reparation from the ſtate were 
communicated to the board of works in a letter, dated 18th of 
July, 1580, written in conſequence of an application which 
they had made to him, as one of the principal ſufferers, purſuant 


to directions from the T reaſury, founded on a vote of the Houſe 


of Commons: 


oy Befides what is irreparable, my pecuniary loſs is great. I apprehended 
no danger, and therefore took no precaution ; but, how great ſoever that los 
may be, I think it does not become me to claim or expect reparation from 


the ſtate. I have made up my mind to my misfortune as I ought, with this 


confolation, that it came from thoſe whoſe object manifeſtly was general con- 
fuſion and deſtruction at home, in addition to a dangerous and complicated 
war abroad. If I ſhould lay before you any account or computation of the 


pecuniary damage I have ſuſtained, it might ſeem a claim, or expectation 


of being indemnified. Therefore, you will have no farther trouble, upon 
this ſubject, from, &c. 
MansFLELD.” 


Biſhop 
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Bithop Newton, in his own Life and Anecdotes, ſpeaking of the 
diſtreſſes and miſeries brought upon his country in the Spring 
1780, pointedly obſerves, 


That the fury of the mob was directed principally againſt thoſe who had 
no hand in the bill, was diſcharged chiefly upon the friends of government, and 
particularly upon the great and venerable diſpenſer of law and juſtice, who 
was not even preſent at any reading of the bill, and, havi ing himſelf injured no 
man, concluded, in the integrity of his heart, that no man would injure 
him. As he reſembled the great Roman orator in ſeveral particulars, fo in 
this among others; for, Cicero's houſe was, in like manner, ſet on fire and 
pulled down by the wicked faction of the profligate Clodius. It was really 
wonderful, after ſuch a ſhock as he had received, that he could ſo ſoon re- 
collect himſelf, and ſo far ſummon up his facultiez, as to make one of the 
fineſt and ableſt ſpeeches that ever was heard in parliament, to juſtify the 
legality of the late proceedings on the part of government, to demonſtrate 
that no royal prerogative had been exerted, no martial law had been exer- 
ciſed, nothing had been done but what every man, civil or military, had a 
right to do in the like caſes, * I ſpeak not from books,” ſaid he, for books 
[ have none,' having been all conſumed in the fire. The effects of his {ſpeech 
were the admiration and conviction of all who heard him, and put an end to 
the debate without a diviſion. Lord Mansfield never appeared g greater in any 

action of his life.“ 


-— Re oreat Ruler of the Univerſe can, however, educe good out 
of evil.—Ftr, i licet parva componere magnis—the following anec- 


dote which had its birth, phœnix-like, from the aſhes of the 
riots, will probably | be acceptable by 21 of note to the juril- 


prudent. 


Before the Reſtoration of good order, all the houſes in Ormond-Street, 
and probably in many other ſtreets and ſquares, had ſome portion of the 
guards billeted on them, as it were for their protection. The author, on that 
occaſion, had the honor of receiving a meſſage from one high in power, com- 
municated to him by the alert and much-beloved captain Strickland, after- 


| wards promoted to higher rank in his profeſſion, but now, alas! no more. 


The purport of this meſſage was, to e if it was practicable, temporary 
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barracks or lodgings for the military in the colonades of the F oundling-Hof. 
pital. Fortunately the application was made on a W edneſday, the only day 
in the week when the general committee meets; and it was more flattering 
to the author to return a ſatisfactory anſwer, that the buſineſs was already 
done, the ſame thought having occurred to himſelf, and the application had 
been followed with immediate orders for their reception. L 
On this occaſion, the then treafurer of the hoſpital, Mr. Whatley, ever 
attentive to the intereſts of the hoipital, put the following queſtion : 


o 


„Sir, as you have ſucceeded in your ſuit, pray tell me, whether two exe- 
Cutors, who want proof from our books of the death of a foundling-child, 
and who have given your treaſurer much trouble, may not be brought to 
vive foe guineas to the charity ?” 8 , 


The cauſe on which this important queſtion was put was ſimply this, 
A diſciple, or, in plainer terns, an apprentice of the humorous Hogarth, who 
had received a legacy of 1000. Bank ftock from his reputed father, deemed 
it to be an act of diſtributive juſtice to tranſmit to an illegitimate child of 
his, who had gained admiſſion into the Foundling- Hoſpital, the ſpecific 
valuable legacy he had received—2wuod mihi dedit Apollo, Ec. The real fact 
was, that the child died in the life-time of the teſtator, without his know- 
ledge; and there not being any reſiduary legatee in the will of Mr. Dawes, 
his executors were adviſed, that they were entitled to the lapſed legacy, on 
proof of the death of the child being eſtabliſhed in due form by the certificate of 
the governors of the Foundling-Hoſpital. 'The executors perſiſted in de- 
manding the certificate ex debito juſtitiæ. The author, as a governor of the 
charity, and as a lover of certainty, defired to peruſe a copy of the will. He 
ſoon diſcovered that the mother of the child had only a pittance of 5. a year 
to keep her from ſtarving, and that the executors had each of them a legacy 
for their pains and trouble, The teſtator himſelf, being illegitimate, could 
not have any next of kin; and it occurred to the author, that the crown had 
a better title to the 10000. Bank ſtock than the executors. Delays in matters 
of claim, like many other delays, being very dangerous, a memorial to Lord 
North, then the firſt Lord of the Treaſury, and alſo preſident of the Found- 
ling-Hoſpital, was recommended, and inſtantly drawn up by the author to 
the following effect, os 


To 
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te To the Right Honorable Loxp Nortn, Firſt Lord Commiſſioner of his: 
Majeſty's Treaſury, and Prefident of the Foundling-Hoſpital. 

The Memorial of the Governors of the ſaid Hoſpital, 


10 Humbly ſheweth, 


That Mr. Dawes, who was himſelf tate, left by his will 1000 / 
Bank ſtock, to his illegitimate child, a foundling. 

That, by the death of the child in the father's life-time, the legacy be- 
came lapſed ; and there not being any reſiduary legatee or next of kin, the 
crown was conſidered to be well entitled to the Bank ſtock by c/cheat, | 
That the governors, who deplored the great loſs they had ſuſtained in 

the fall. of ſtocks in conſequence of the American war, implored that his lord- 
| ſhip would be pleaſed to alleviate their loſs, remunerate the firſt informers, 


and make them nume, on the part of the crown, for the benefit of the 
charity.” 


The memorial, though adjudged to be rather Iaconic, and not a little 
ſarcaſtic in the alluſion to the American war, was received with that good 


humour and pleaſantry which ever diſtinguiſhed the noble lord then at the 


head of the Treaſury. But the executors were not on their parts inactive, 
and, previous to the nomineeſbip being perfected, they had not only inſtituted 
a ſuit by Mandamus to compel the Bank-directors to transfer to them the 
ſtock, but had alſo engaged the celebrated Mr. Dunning and other able 
counſel in their cauſe. The very able.and 1 ingenious leading counſel, on the 
hearing 1 in the Court of King's Bench, where lord Mansfield preſided, en- 
tertained the court by ſaying, he was inſtructed to bring forward this cu- 
rious and ſtrange doctrine, which had been advanced by ſome wiſe governors | 
of the Foundling-Hoſpital, that a man could not diſpoſe by will of his 
| Perſonal eſtate becauſe he was illegitimate.” The gravity of the. bench re- 
laxed into a ſmile; and the bar hoped to be gratified, and Kircher enter- 
| tained, with the names, and at the expence, of thoſe wiſe governor s. 
Be this as it may.—The Chief Juſtice clearly ſaw that the caſe was witti- 
ly, if not wickedly miſtated ; and his lordſhip had too much wiſdom, pene- 
tration, and ſound judgement, to grant the Mandamus. The next effort of 
the executors, by the able advice of their counſel, was to bring a ſpecial 
action of 7 t againſt the Governor 4 and company of the Bank. A. It fell 
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to the lot of the earl of Mansfield to try this action at Guildhall. Previous 
\ thereto the author had the honor of a conference with the Chief Juſtice and 
one of the judges of his court. In this difficult caſe, new in ſpecie, and lit. 
tle light thrown upon it in any law-book, whether perſonal eſtate will eſcheat 
to the crown, —on this occafion the noble earl was pleaſed to ſay, he waz 
poſſeſſed of a manuſcript caſe in point; but that, with ten thouſand others, 
were deſtroyed by the rioters, and he much doubted whether the bar could 
ſupply the loſs. His lordſhip then put this cloſe queſtion to the author— 
Have you found in the printed books a ſingle caſe to guide our jndgement 
one way or the other?' The plain anſwer was, I had carefully ſearched, 
but could find none; except a dictum of his lordſhip's, in the MS. note ] 
had fortunately in my poſſeſſion of the caſe of Burgeſs and Wheat; and on 
the accuracy of that note T had the greateſt reliance; becauſe a friend of fir 
Thomas Clarke had very obligingly intruſted me with the original arguinent 
in the hand-writing of the Maſter of the Rolls, to examine and collate with 
my own copy; and of the correctneſs of the note of the Lord Chief Juſtice's 
argument no one could be ſo perfect a judge as his lordſhip, whoſe word; 
were, In perſonal eſtates, which are allodial by law, the King is laſt heir where 
no kin, and the king is as well intitled to that as to any other perſonal eſtate.” 
I therefore flattered myſelf, it would be fair to argue the point, on .princi- 
Ples of analogy to the crown's right to real eſtates by eſcheat. : 
It was not a little flattering, to a private individual, to be aſſured by ſuch 
high authority that this was the right plan, and to be encouraged to perſe- 
vere, although a laugh had been raiſed on the former trial unfairly, at the 
expence of the Governors of the Foundling-Hoſpital. The ſimple fact was, 
that the teſtator had not diſpoſed of the Bank ſtock in the event of the child's. 
death. No man in his ſenſes could diſpute his right, illegitimate as he was, 
to make ſuch contingent diſpoſition. 
«© When the cauſe aſſumed a new ſhape, Proteus-like, « on the iel at Guild. 
hall, the Chief Juſtice with much pleaſantry aſked Mr. Dunning, what he 
thought of his new adverſaries the Foundling-Hoſpital governors riſing up 
cloathed and armed cap-a-pie with the nomineeſhip of the crown ? The 
_ candid and ingenious anſwer was, My Lord, this Foundling- cauſe now ap- 
pears in a coat of another colour, and I muſt be allowed to do the beſt I can 
for the poor executors, my poor clients. Mr. Dunning s clients were foiled 
and diſappointed a ſecond time; yet they put a good face on their bad cauſe, 
and threatened to appeal to the Houſe of Lords againſt the laſt verdict. Mr. 
Wallace, the late Attorney General, was the leading counſel for the Hoſpi- 

9 Tous 7 tal, 
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tal, and as ſuch very ably oppoſed Mr. Dunning. And although the greateſt 
| part of the bone of contention, the 10001. Bank ſtock, would inevitably in 

the courſe of an expenſive appeal have been well picked by the law, yet, in 
honour to the memories of theſe two great lawyers, Mr. Dun: ning adviſed, 
and Mr. Wallace ſeriouſly requeſted, tlie author of theſe ſheets to promote 


the following compromize; that the Foundling-Ioſpital ſhould re- 
ceive 500. clear and all their coſts, and that the poor exccutors might be 


permitted to divide the reſidue.” One objection only to this ſelf-denying 
propoſition occurred to the author, which he ſtated to Mr. Wallace : 

* You have not once thought of the poor mother of the Found! ling-child, 

who is probably now ſtarving on the pittance of 5/. a year; and without 
whom the bone of contention would never have been the ſubject of this con- 
ſultation. Give the poor mother 5300. an equal ſhare with the hoſpital; and 
let Mr. Dunning's clients, the poor executors, take in God's name tlie ſur- 
plus; a ſurplus certainly not leſs than 3001. This diviſion accordingly took 
place, and thus ſome unexpected good ſprang out of evil. The author of 


theſe ſheets has the pleaſure to add that the moot point of an eſcheat of per- 
ſonal eftate has ſince been judicially ſettled by the late Lord Chancellor 


. er, in the cauſe of Middleton and Spicer, reported in Brown, page 


His lordſhip very pointedly obſerved, that it would be mere pedantry 


to run over all the caſes to be met with on this ſubject, which are collected 
and fully ſtated in Burgeſs and Wheat, 1 Blackſtone, 123. His lordſhip 
farther added, in proof of the ſimilarity between the caſe then before him, 
and the Foundling-Hoſpital caſe: The executors having legacies bequeathed, 
and being clearly truſtees, cannot by any poſſibility take any beneficial in- 


rereſt, The executors being excluded, and no relations to be found, I con- 
ider the executors as much truſtees for the crown, as they would have been 
_ for any of the next of kin, if theſe could have been diſcovered.” His lord- 


- thip therefore decreed in favor of the crown, 


Doe Leſſee of Fonnereau and Fonnereau *. | 


In what inſtances an eſtate for life by one inſtrument will 
unite with an eſtate-tail by a different inſtrument, ſo as to give 
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an eſtate of inheritance to the firſt taker, on the one hand; or 
will not unite, and thereby preclude him, on the other, from de- 
feating the eſtates in remainder. 

November 22, 1780. An eſtate to A. for life in a deed, and a 
limitation of the ſame eſtate to the heirs of the body of A. ina 
will (though the eſtate by the deed was voluntary, and moved 
from the teſtator, and is recited in the will) do not unite ſo as 
to give A. an eſtate tail, but the heirs of the body take by pur- 
chaſe. A deviſe of a real eſtate to B, after one to the heir male 
of the body of A, from and after the deceaſe of A, and limited 
on default of ſuch iſſue, is a good executory deviſe, veſting ei- 
ther in poſſe ion on the death of A, without leaving iſſue- male, or 
as a remainder after an eſtate-tail, on his death leaving iſſue-male. 

The caſe was argued in Trinity Term 19 George III. by Rooke lf 
for the plaintiff, and Wilſon for the Jefendant ; and again in 

Hilary Term 20 George III. by Hill, ſerjeavt, for the plain- 

tiff, and Dunning for the defendant; and in Eaſter Term fol- 
lowing, lord Mansfield delivered the opinion of the court in 
favor of the defendant. A few days afterwards, however, his 
| lordſhip directed that the judgement ſhould be ſtopped, and the 

caſe argued again in the enſuing term; accordingly there was a 
third argument in Trinity Term, 20 George III. by the Solicitor- 

general for the plaintiff, and Groſe, ſerjeant, for the defendant; | 

after which the caſe ſtood over for this day, when Judgement w was 
given for the plaintiff. 


After the ſecond en ord Mansfield ſaid, There was no i 
doubt what the intention was; the only queſtion was, if that in- 
tention could be fulfilled conſiſtently with the rules of law. He 
deſired the counſel would ſee if they could find any caſes, beſides 

that of Baldwin verſus Karver, where a double contingency had 
been implied in a caſe of real eſtate. As to Baldwin verſus Kar- 

ver, he thought the deciſion had not gone upon that Point, and 


he 
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he had always conſidered it as the ſettled doctrine ſince the caſe 
of Firth ver/us Chapman that a double contingency may be 1 im- 
plied as to perſonalty, but not as to real property.“ 

A few days afterwards his lordſhip ſaid, „He had directed the 
certificate of the court, in Baldwin ver/us Karvar, to be ſearched 
for, and copied.“ He then read it, and it thereby appeared, that, 
although the court had ſuſpended their opinion, and given the 
heir at law and perſonal repreſentative leave to be heard by their 
_ counſel againſt the validity of the deviſe to the grandchildren, 


they did not inſtruct counſel to object to it; and therefore the 


court avoided the queſtion, and only gave their opinion on the 
point between the different grandchildren, on the ſuppoſition 
that the deviſe over was good. 


On Friday the 14th of April, 1 780. his lordſhip hav! ng aſked 


Hill, ſerjeant, whether he had been able to find any caſe of rea] 
property where the court, on the words * in default of ſuch 
ue had implied a reſtriction to © ue living at the deat! o the 


father,“ or, where a double contingency had been implied, vis. 


do the iſſue, if there ſhould be any, and if none, to the deviſe over; 
be ſaid, he had not met with any; and thereupon his lordthip de- 


livered the opinion of the court to the following effect: 


Lord Mansfield (having ſtated the ſpecial verdict). The ak then hes 
in a very narrow compaſs. If the eldeſt fon was tenant in tail, the recovery 


was good, and barred the limitations over; or, if the limitations over were 


too remote, he was entitled as heir at law. As to his being tenant in tail, a 
conſiderable objection has been made, viz. that he was tenant for life under 
the "ſettlement, not under the will; and ſeveral authorities have been cited, 
to prove that the. previous and ſubſequent eſtates, when limited by differ- 
ent conveyances, cannot unite. But, if they did not unite in this caſe, when 
the firſt limitation in the will was an executory deviſe, which remained con- 
tingent till the death of Thomas, and the eſtate given to the ſecond fon 
Vas alſo executory, and being after an indefinite failure of iſſue was too re- 
Mhh . mote; 
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mote ; therefore, quacungue via data, the deviſe by Thomas, under which the 
defendant claims, was good. 


On Tueſday the 18th of April, 1780, his lordſhip ſaid, the 
court had decided that the deviſe to the ſecond ſon was void, on 
the authority of the caſe of Goodman verſus Goodright, as re- 
ported by Sir James Burrow ; but that they had ſince ſeen a ma- 
nuſcript note of that cafe, taken by Mr. Kenyon, which aſſigned 
a ground for the determination different from that ſtated by Sir 
James Burrow. That the court, upon this, entertained conſi- 
derable doubts concerning the opinion delivered a few days be- 
fore, and deſired to have the caſe argued again. 


This day his _— delivered the ultimate opinion of the 
court, as follows : 


Lord Mansfield. After the ſecond argument, and upon conſideration 
of the caſe, we were of opinion, and gave judgement accordingly, that ei- 
ther Thomas was tenant in tail, by connecting his eſtate for life in the deed, 
with the limitation in the will to his heirs male (without ſaying it was our 
opinton that they could-unite) ; or that the limitation over was too remote, 
as being after an indefinite failure of iſſue; and we could find no caſe where 
the court, in a will of real property, had raiſed an implication to confine 
the failure of iſſue to the life of the anceſtor. But afterwards, turning the 
caſes on this ſubject in our minds, and conſidering the reaſons on which 


they proceed, namely, to prevent perpetuities; we ſtopped the judgement, 95 


and deſired the caſe might be again ſpoken to: It has been argued a third 
time; and we have changed our opinion, and ſhall give our reaſons. The 


rule is unqueſtionable, that there cannot be an executory devile after an in- 


definite failure of iſſue; but that is not the caſe here. We all think, that 
the eſtate for life being by one inſtrument, and the limitation in tail by 
another, they cannot unite, and that the heirs male of T homas would have 
taken by purchaſe, This is a ſettled point; and we lay it down as our clear 
opinion. What are the limitations here? They are to the heirs male of the 
body of Thomas, and in default of ſuck iſſue to the ſecond and other ſons. 
TPbere are two ways, in form ol law, in which this laſt limitation may take 
effect. 
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cond ſon takes effect immediately, as a remainder expectant, which may 
be barred by a recovery. 2. Suppoſe the other alternative (which really 
happened) that Thomas has no ſon, then it is an executory deviſe to the ſe- 


limits eſtabliſhed by law to prevent perpetuities. We have looked into tie 
caſes, to ſee how far this reaſoning upon principle can be 25 Sk by au- 
thorities; and we think there are three which go a great way. 1. In Ste- 
phens verſus Stephens, the court took a large ſtride of ede years 


petuity. Former caſes had ſaid, a limitation might be made to take elles 


alienation was not reſtrained for any longer time in Stephens verſus Stephens; 
for, if a deviſe could hold to a poſthumous child, there could be no aliena- 
tion till he ſhould attain the age of twenty-one. An obvious objection to 
the alternative in this caſe is, that, if the limitation over is a remainder, it 
cannot be turned into an executory deviſe. That is true, if it ever veſt as a 
remainder. But here it might, or might not, upon a contingency ; and it 

never did. 2. So in Hopkins verſus Hopkins, lord Talbot decided in ſup- 


executory deviſe. 'This he did upon principle, without precedents : and a 
great eſtate is now held under his determination. 3. Brownſword wverſs 
Edwards in another ſtrong, inſtance, where it was held that a deviſe may 


tention of the teſtator. As to that, there 1 15 NO doubt that he meant to give. 
ſucceſſi ve eſtates in tail male.” 


; Judgement for- the Sod: 


Goodright, leſſee of Hare, widow, againſt Cator and others. 


m this caſe, the juriſprudent is adviſed not to. rely foley on the 


effeck. 1. If Thomas dies, leaving iſſue-male, then the eſtate to the ſe - 


cond ſon, if Thomas at his death leave no iſſue-male. This is within the 


after a life in being. The argument was, that this would not create a ag 


on the death of a perſon in ez, or the birth of a poſthumous child; = 


port of the intent, that a limitation which in one event would have operated 
as a remainder, but which event did not happen, ſhould operate as aa 


operate either way according to the event. Theſe are the authorities which 
; go along with. the principles I have ſtated, and enable us to ſupport the in- 


Two points of real importance reſpecting real property having 
been ſettled by the judgement given by the court of King's Bench 


deep learning diſcoverable throughout. lord Mansfield's ſpeech : 
5. ee 
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but to ſtudy the whole caſe attentively, as it is reported 5 Mr. 
Douglas, 460. 


An eſtate being conveyed by a marriage- ſettlement to truſtees, 

to the uſe of the ſettlor for /ife, with remainders over, and with 
We nower to the ſettlor, with the conſent of the truſtees, to revoke 
all the uſes in the ſettlement ; and the ſettlor having granted an 
eltate for his own /ife in the ſettled eſtate, a revocation ſubſequent 
thereto of all the uſes by him, with the conſent of the truſtees, 
thal: not affect the eſtate granted for his ife—actual entry is not 
neceilary, to take advantage by ejectment of a clauſe in a leaſe to 
re-enter for nonpayment of rent, it having been ſolemnly deter- 
mined in the Common Pleas, while Willes chief juſtice preſided 
in that court, that it is only neceſſary in the ingtie caſe of avoid- 
ing a fine. 


Lord Mansfield. ** The defendant in this cauſe has turned the leflor of the 
Plaintiff twice round upon former occaſions, by objections in point of form. 
It would be very unfortunate, if he were to ſucceed a third time in a ſimilar 
attempt. As to the ſecond point; was an actual entry neceſſary in this caſe? 
I have always taken the diſtinction to be, that where entry is neceſlary to 
complete the landlord's title (as when a power to re-enter is reſerved to him in 
caſe of non-payment of rent), there the confeſſion of leaſe, entry, and ouſ- 
ter, is ſufficient ; but that, where it is requiſite in order to rebutt the defen- 
dant's title, actual entry muſt be made. This is the caſe when a fine is to 
be avoided. In the caſe of Dormer verſus Forteſcue, which was much 
argued both here and in the Houſe of Lords, I find the counſel could not 
ſtate another inſtance where actual entry muſt be made. The clauſe of the 
ſtatute of George the Second is very confuſed ; but I think it meant only to 
provide a remedy in caſes of vacant poſſeſſion, although other matters are 
thrown in. My preſent opinion is, that actual entry was not neceſſary in this 
caſe. That, ſurely, could never be the intention of the parties, where the 
right of re-entry is expreſſly reſerved, if a quarter's rent ſhall be in arrear for 
twenty-eight days. With regard to the firſt point, I cannot frame a doubt 
upon it. Undoubtedly lord Bolingbroke had a right to do what he did. It 
is a right which ariſes out of the nature of his eſtate. The queſtion is, whe- 
IT. ; 0 1 | tier 
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ther the ſame lord Bolingbroke, who has made this demiſe for a valuable 
conſideration, can be authorized to revoke it under any power in any ſettle. 
ment; for, by the power, the revocation muſt be executed by him. There 
is a groſs fraud attempted in this caſe, either upon Cater, or on Mrs, Hare. 
If Cator did not know of the incumbrance. +kre was a fraud upon him. But 

it is found, that he did know of :; and therefore the fraud was upon Mrs, 
Hare, If the defendant's -yunſel can find any caſe of this ſort, where actual 
entry has been held neceſſary, let them mention it to the court,” 


This day lord Mansfield, 8 the ultimate opinion of 
the court, as follows : 


„We have looked very particularly into the caſes for two hundred . 
back; and we find a great deal of contrariety on the queſtion, whether an 
actual entry is neceſſary in order to maintain an ejectment, on a clauſe of 
re-entry, for non-payment of rent: but in the moſt diſtant period, the 
better opinion has been, that it is not. This was lord Hale's opinion, and is 
mentioned as ſuch, and as that of lord chief juſtice Scroggs, by lord Holt, 
in the caſe of Little verſus Heaton. But we look upon it as having been 
fully ſettled in 1703, by the opinion of all the judges upon deliberation and 
conſideration of all the caſes, that actual entry is only neceſſary to avoid a 
fine; and ſo the practice has been ever ſince. The reaſon of the thing i 15 
agreeable to the practice; for, it is abſurd to entangle men's rights in nets of 
form without meaning: and an ejectment being a mere creature of the court, 
framed for the purpoſe of bringing the right to an examination, an actual 
entry can be of no ſervice. In the caſe of fines it is required by a poſitive 
rule of law, and clearly neceſſary under the ſtatute of 4 Anne, cap. 16. I have 
a ſtring of all the caſes on this ſubject, but it would be very unentertaining 
and unneceſſary to Kate them. Mr. Rous alſo contended, that a demand of 
the rent was neceſſary. There ſeemed to be ſome weight in that point, upon 


the reaſon of the thing; and, on looking into the caſes, it appears to have a 


foundation in authority. But here, by the expreſs terms of the leaſe, the | 

demand is diſpenſed with. 'The act of 4 George II. is very perplexed ; but 

the meaning certainly only 1 is, that, where there is no ſtipulation in the leaſe 

for entry without demand, you may, notwithſtanding, enter without demand, 

provided fix months rent is in arrear, and there is not a ſufficient diſtreſs; 

otherwile in ſuch caſes you muſt make a demand.” 
Judgement for the plaintiff. 


An 
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An apology may be deemed neceſſary for deferring the intro- 
duction of Mr. Murray's maſterly performance in an early part 
of his life to the year 1781. The following plain narrative is 
tncrefore ſubmitted tu tbe conſideration of the curious reader. 


Lord Mansfield, like many other wen of genius of a lively and 
an active mind, was not very fond of readiug or writing more 
than was abſolutely neceflary 1 in the high lines of life in n he 

moved. | 


A celebrated reſcript of his, drawn up in the duke of New. 
caſtle's adminiſtration, and preſerved to the world under the 
title of © The Duke of Newcaſtle's Letter, by his Majeſty's Oi der, 

to Monſieur Michell, the King of Pruſſia's Secretary of the Em 
| bay, in anſwer to the Memorial, and other Papers, delivered by 
Monſieur Michell to the Duke of Newcaſtle on the .23d of No- 
 wember and 1 3th December, 1752,” is the principal public pa- 
per which remains; and which, as he frequently declared to his 

Friends, was entirely his own compoſition, although it bears the 
Agnature of two diſtinguiſhed civilians, and of his colleague in 
ow as well as his own. 

He who runs may read, and ſoon be fully: evinced that the 
younger Tully employed his talents, his ingenuity, and his in- 
duſtry, in every ſplendid part of this anſwer, which contains a 
complete inveſtigation and juſtification of the principles adhered 


to by the court of admiralty in England in caſes of capture of the 
ſhips and property of neutral powers in time of war. 


The foundation and nature of the Prize Juriſdiction | in the 
court of admiralty having been explained and elucidated by lord 
Mansfield in 1781, will be introduced, it is ſubmitted, with great 
advantage, to the ſtudious reader, and with great propriety, im- 


mediately after this conciſe and correct anſwer, which till very 
lately, was nearly out of print. 


The 
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The Duke of Newcaſtle's Letter. 


Sir, by Whitelall, Feb. 8, 1753. 

* loſt no time 1n laying before the king the memorial which you 
delivered to me on the 2 34 of November laſt, with the papers that accom- 
panied it. 

His majeſty found the contents of it ſo extraordinary, that he would 
not return an anſwer to it, or take any reſolution upon it, till he had cauſed 
both the memorial and- the Expoſition des Moliſs, &c. which you put into 


my hands ſoon after by way of juſtification of what had pafled at Berlin, to. 


be maturely conſidered ; and till his majeſty ſhould thereby be enabled to 
ſet the proceedings of the courts of admiralty here in their true light; to the 
end, that his Pruſhan majeſty, and the whole world, might be rightly in- 
formed of the regularity of their conduct; in which they appear to have 
followed the only method which has ever been practiſed by nations where 
diſputes of this nature could happen; and ſtrictly to have conformed them 
| ſelves to the law of nations, univerſally allowed to be the only rule, in ſuch. 
caſes, when there is nothing ſtipulated to the contrary by particular treaties 
between the parties concerned. This examination, and the full knowlege of 

the facts reſulting from it, will ſhew ſo clearly the irregularity of the pro- 
ceedings of thoſe perſons to whom this affair was referred at Berlin, that it 
is not doubted, from his Pruſſian majeſty's juſtice and diſcernment, but that 
he will be convinced thereof, and will revoke the detention of the ſums 
aſſigned upon Sileſia; the payment of which his Pruſſian majeſty engaged 


to the empreſs queen to take upon himſelf, and of which the reimburſe- 


ment was an expreſs article in the treaties, by which the ceſſion of that 
dutchy was made. 
therefore have the king's nden to ſend you the report made to his 
majeſty upon the papers above mentioned by fir George Lee, judge of the 
prerogative court; doctor Paul, his majeſty's advocate general in the courts 
of Civil law; fir Dudley Ryder, and Mr. Murray, his majeſty's attorney and 


ſolicitor general. This report is founded on the principles of the law of na- 


tions, received and acknowleged by authorities of the greateſt weight in all 
countries; ſo that his majeſty does not doubt but that it will have the effect 
deſired. 

*© The points upon which this whole affair turns, and which are deci- 
ay e, 9 5 


11 « Firſt, 


41 0 THE LIFE OP 


« Firſt, that affairs of this kind are, and can be, congnizable only in the 
courts belonging to that power where the ſeizure is made; and, conſequently, 
that the erecting foreign courts or juriſdictions elſewhere, to take cognizance 
thereof, is contrary to the known practice of all nations in the like caſes ; 
and therefore a proceeding which none can admit. 

„ Secondly, That thoſe courts which are generally ſtyled courts of admi- 

ralty, and which include both the inferior courts and the courts of appeal, 
always decide according to the univerſal law of nations only ; except 1n thoſe 
caſes where there are particular treaties between the powers concerned, which 
have altered the diſpoſitions of the law of nations, or deviate from them. 

Thirdly, That the deerſions in the caſes complained of appear, by the in- 
cloſed report, to have been made fingly upon the rule preſcribed by the law 
of nations; which rule is clearly eſtabliſhed by the conſtant practice of other 
nations, and by the authority of the greateſt men. 

„ Fourthly, That, in the caſe in queſtion, there cannot even be pre- 
tended to be any treaty that has altered this rule, or by virtue of which the 
parties could claim any privileges which the law of nations does not allow 
them. 

„ Fifthly, That as, in the preſent caſe, no juſt grievance can be alleged, 
nor the leaſt reaſon given for ſaying that juſtice has been denied when regu- 
larly demanded ; and as, in moſt of the caſes complained of, it was the 
complainants themſelves who neglected the only proper means of procuring 
it; there cannot, "Een; be any juſt cauſe or foundation for re- 
priſals. 

„ Sixthly, That even though repriſals might be juſtified bt the 15555 
and general rules of the law of nations, it appears by the report, and indeed 
from confiderations which muſt occur to every body, that ſums due to the 
king's ſubjects by the empreſs queen, and aſſigned by her upon Sileſia, of 
which ſums his Pruſſian majeſty took upon himſelf the payment, both by the 
treaty of Breſlau and by that of Drefden, in conſideration of the ceſſion 
of that country, and which, by virtue of that very ceſſion, ought to have 
been fully and abſolutely diſcharged in the year 1745, that is to ſay, one 
year before any of the facts complained of did happen, could not, either in 
juſtice or reaſon, or according to what is the conſtant practice between all 
the moſt reſpectable powers, be ſeized or ſtopped by way of repriſals. 

2 be 
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The ſeveral facts which are particularly mentioned above are fo clearly 
ſtated and proved in the incloſed report, that I ſhall not repeat the particu- 
lar reaſons and authorities alleged in ſupport of them, and in juſtification of 
the conduct and proceedings in queſtion. The king is porſuaded that theſe 
reaſons will be ſufficient allo to determine the judgement of all! impar tial peo- 
ple in the preſent caſe. 

lt is material to obſerve upon this ſubject, that this debt on Silefia was 
contracted by the late emperor Charles the Sixth, who engaged not only to 
fulfil the conditions expreſſed in the contract, but even to give the creditors 
ſuch farther ſecurity as they might afterwards reaſon: ably. afk. This condt- 
tion had been very ill performed by a transfer of the debt, which had put 
it in the power of a third perſon to ſeize and confifcate it 

«© You will not be ſurprized, fir, that, in an affair ahi ch has fo greatly 
alarmed the whole nation, who are entitled to that protection which his ma 
jeſty cannot diſpenſe with himſelf from granting, tlie King has taken time to 


have things examined to the bottom, and that his majeſty finds himſelf 


obliged, by the facts, to adhere to the juſtice and legality of what has 
been dene in his courts, and not to admit the irregular Proceedings which 
have been carried on elſewhere. 

The late war. furniſhed many inſtances which ought to have convinced 


all Europe how ſcrupulouſly the courts here do juſtice upon ſuch occaſions. 


They did not even avail themſelves of an open war to ſeize or detain the ef- 
fects of the enemy, when it appeared that thoſe effects were taken wrong- 
fully before the war. This circumſtance muſt do honour to their procced- 
ings; and will, at the ſame time, ſhew, that it was as little neceſſary as 
proper to have recourſe elſewhere to proceedings entirely new and unuſual. 


„Ihe king is fully perſuaded that what has paſſed at Berlin has been oc- 
caſioned, ſingly, by the ill-grounded informations which his Pruſſian ma- 
jeſty has received of theſe affairs; and does not at all doubt but that, when 
his Pruſſian majeſty ſhall ſee them in their true light, his natural diſpoſition _ 


to juſtice and equity will induce him immediately to rectify the ſteps which 


have been occaſioned by thoſe informations, and to complete the payment 


of the debt charged on the dutchy of Sileſia, according to his engagements 
for that purpoſe. 1 
„am, with much conſideration, Sir, 
$6 Your moſt obedient humble ſervant, 
*y HoLLss NxwWASTLE. 
I 112 «To 


> - 


428 THE LIFE O 


Jo the King's moſt excellent Majeſty. 


May it pleaſe your Majeſty, 
In obedience to your Majeſty's com- 


manqds, ſignified to us by his grace the duke of Newcaſtle, we have taken 
the memorial, ſentence of the Fruſſian commiſſioners, and lifts marked A. 


and B. which were delivered to his grace by monſieur Michell, the Pruffian 
ſecretary here, on the 23d of November laſt ; and alſo the printed Expoſition 
dis Motifs, &c. which was delivered to his grace the 13th of December laſt, 
into our ſerious conſideration ; and we have directed the proper officer to 
ſearch the regiſters of the court of admiralty, and inform us how the matter 
appeared from the proceedings there, in relation to the caſes mentioned in 


the ſaid liſts A. and B. which he has accordingly done. 


And your Majeſty having commanded us to report our opinion concern- 


ing the nature and regularity of the proceedings under the Pruſſian commiſ- 


ſion mentioned in the ſaid inemorial, and of the claim or demand pretended 
to be founded thereupon, and how far the ſame are confiſtent with, or con- 
trary to, the law of nations, and any treaties ſubſiſting between your Ma- 
jeſty and the king of Pruſſia, the eſtabliſhed rules of adnuralty Juriſdiction, 


and the laws of this kingdom ; 


„For the greater perſpicuity, we beg leave to nit our thoughts upon 
the whole matter in the following method : 
<< 1|, To ſtate the clear eftabliſhed principles of law. 
_** 2dly, To ſtate the fatct. 


26> zdly, TO apply the law to the fact. | 
„ 4thly, To obſerve upon the queſtions, rules, and reaſoning, alleged in 


the faid memorial, ſentence of the Pruffian commiſſioners, and Expoſition des 


Motifs, which carry appearances of objections to what we e ſhall advance upon 


the former heads. | Food ; 


« Firſt, as to the Law. 


When two powers are at war, they have a right to make prizes of the 
ſhips, goods, and effects of each other, upon t the high ſeas : whatever 1s the 
property of the enemy may be acquired by capture at ſea; but the property 
of a friend cannot be taken, provided he oblerye his neutrality, 


4 


« Hence 
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& Hlence the law of nations has eſtabliſhed, 

„That the goods of an enemy on board the ſhip of a friend may be 
taken. 

„ That the lawful 15 of a friend on board the ſhip of an enemy ought 
to be reſtored. 1 

« That contraband goods going to the enemy, though the property of a 
friend, may be taken as prize, becauſe ſupplying the enemy with what ena- 
bles him better to carry on the war 1s a departure from neutrality. 

*© By the maritime law of nations univerſally and immemorially received, 
there is an eſtabliſhed method of determination, whether the capture be, or 
be not, lawful prize. | 

Before the ſhip or goods can be diſpoſed of by the captor, there muſt be 
a regular judicial proceeding wherein both parties may be heard, and con- 
demnation thereupon as prize in a court of admiralty, judging by the law 
of nations and treaties, 

The proper and regular court for theſe condemnations is the court of 
that ſtate to whom the captor belongs. 

The evidence to acquit or condemn, with or without coſts or damages, 
muſt, in the firſt inflance, come merely from the ſhip taken, vi. the pa- 
pers on board, and the examination on oath of the maſter and other principal 
officers ; for which purpoſe there are officers of admiralty in all the conſider- 
able ſea- ports of every maritime power at war, to examine the captains and 
other principal officers of every ſhip brought in as prize, upon general and 


impartial interrogatories. If there do not appear from thence ground to con- 


demn as enemy's property, or contraband goods going to the enemy, there 
muſt be arr acquittal ; unleſs from the aforeſaid evidence the property ſhall 
appear ſo doubtful, that it is reaſonable to go into the farther proos 
thereof. 
«A dal of ſhips or goods muſt be ſupported by the oath of ſomebody, 5 
at leaſt as to belief. 
The law of nations requires good faith ; l ev ery ſhip muſt be 
provided with complete and genuine papers, and the maſter at leaſt mould 
be privy to the truth of the tranſaction. 
Jo enforce theſe rules; if there be falſe or colourable papers, if any. 
papers be thrown overboard, if the maſter and officers examined in pra para- 
tor io groſsly prevaricate, if proper ſhip's papers are not on board, or if the maſ- 
ter and crew cannot ſay whether the fhip or cargo be the property of a friend 
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or enemy, the law of nations allows, according to the different degrees of 
miſbehaviour or ſuſpicion ariſing from the fault of the ſhip taken, and other 
circumſtances of the caſe, coſts to be paid, or not to be received, by the 
claimant in caſe of acquittal and reſtitution. On the other hand, if a ſeizure 
is made without probable cauſe, the captor is adjudged to pay coſts and da- 
mages; for which purpoſe all privateers are obliged to give ſecurity for their 


good behaviour; and this is referred to, and e ſtipulated, by m many 


treaties *. 


Though, from the ſhip's papers, and the preparatory examinations, the 
property do not ſufficiently appear to be neutral, the claimant is often in- 
dulged with time to ſend over affidavits to ſupply that defect: if he will not 
ſhew the property by ſufficient affidavits to be neutral, it is preſumed to be- 
long to the enemy. Where the property appears from evidence not on board 
the ſhip, the captorfis juſtified in bringing her in, and excuſed paying colts, 
becauſe he is not in fault; or, according to the circumſtances of the cale, 
may be juſtly entitled to receive his coſts. 

If the ſentence of the court of admiralty 18 thought to be erroneous, 


5 99 is in every maritime country a ſuperior court of review, conſiſting of 


the moſt conſiderable perſons, to which the parties, who think themſelves 
aggrieved, may appeal; and this ſuperior court judges by the ſame rule 


which governs the court of admiralty, viz. the law of nations, and the trea- 
ties ſubſiſting with that neutral power whoſe ſubject is a party before 


them. 
be If no appeal 18 offered, it is an acknowledgement of the | Juſtice of the 
ſentence by the parties themſelves, and concluſive. 


This manner of trial and adjudication 1 18 ſupported, alluded to, and en- 
forced, by many treaties +. 


« Tn 


mr — 


155 Treaty between „ and Holland. 17 Feb. 1668. Art. 13.— 
Treaty 1 Dec. 1674. Art. 10. Treaty between England and France at St. 
Germains, 24th of February, 1677. Art. 10. Treaty of Commerce at Ryſ- 
wick, Sept. 20, 1697, between France and Holland, Art. 30.—Treaty of 
commerce at Utrecht, 31 March 5 145 3, between Great Britain and France, 


Art. 29. 


+ As appears with reſpect to courts of admiralty adjudging the prizes taken 
by thoſe of their own nation, and with reſpect to the witnefles to be exami- 
ned 1 in thoſe caſes, from the following treaties : Treaty between England and 


Holland, 
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6e In this method all captures at ſea were tried, during the laſt war, by 
Great Britain, France, and Spain, and ſubmitted to by the neutral powers. 
In this method, by courts of admiralty acting according to the law of na- 
tions and particular treaties, all captors at ſea have immemorially been judged 
of in every country of Europe. Any other method of trial would be mani- 
feſtly unjuſt, abſurd, and impracticable. 

„Though the law of nations be the general rule, yet it may, by mutual 
agreement between two powers, be varied or departed from; and, where there 
is an alteration or exception introduced by particular treaties, that is the law 
between the parties to the treaty ; and the law of nations only governs ſo far 
as 1t 15 not derogated from by the treaty. 

«© Thus, by the law of nations, where two powers are at war, all ſhips are 
liable to be ſtopped and examined to whom they belong, and whether they 
are carrying contraband-goods to the enemy; but particular treaties have en- 
joined a leſs degree of ſearch, on the faith of producing ſolemn paſſports and 
formal evidences of property duly atteſted. a 

Particular treaties too have inverted the rule of the law of nations, and 
by agreement declared the goods of a friend on board the ſhip of an enemy 

1 tO 


— 


— —— 


Holland, 17 Feb. 1668. Art. 9 and 14.— Treaty 1 Dec. 1674. Art. 11. 
Treaty 29th of April, 1689. Art. 12, 13.— Treaty between England and 
Spain, 23 May, 1667. Art. 23.—Treaty of Commerce at Ryſwick, 20 Sept. 


16907, between France and Holland, Art. 26 and 31. Treaty between Eng- 


land and France, 3 Nov. 1655. Art. 17 and x8.,—Treaty of Commerce be- 
tween England and France at St. Germain's, 29 March, 1632. Art. 5 and 
6.— Treaty at St. Germain's, 24 Feb. 1677. Art. 7.—Treaty of Commerce 
between Great Britain and France, at Utrecit, 31 March, 1713. Art. 26 and 
30.— Treaty between England and Denmark, 29 Nov. 1669. Art. 23 and 34. 
—Heineccius, who was privy-counſellor to the king of Pruſſia, and held in 
the greateſt eſteem in his treatiſe ** De Navibus ob vecturum vetitarum mer- 
cium commiſſis,“ cap. 2. ſect. 17 and 18, fpeaks of this method of trial. 
With reſpe& to appeals or reviews, from Treaty between England and 
Holland, 1 Dec. 1674. Art. 2, as it explained by article 2, of the treaty at 
Weſtminſter, 6 Feb. 151 5-16.—Treaty between England and France, at 
St. Germain's, 24 Feb. 1677. Art. 12.— Treaty of Commerce at Ryſwick, 
20 Sept. 1697, between France and Holland, Art. 33.—Treaty of Com- 
merce at Utrecht, 31 March, 1713. between Great Britain and France, Art. 
31 and 32, and other treaties, 5 
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to be prize, and the goods of an enemy on board the ſhip of a friend to he 
free, as appears from the treaties already mentioned, and many others“. 

5 So likewiſe, by particular treaties, ſome goods reputed contraband by the 
law of nations are declared to be free. 

If a ſubject of the king of Pruſſia is injured by, or has a demand upon 
any perſon here, he ought to apply to your majeſty's courts of juſtice, which 
are equally open and indifferent to foreigner or native; fo, vice verſd, if a 
ſubje& here is wronged by a perſon living in the dominions of his Pruſſian 
majeſty, he ought to apply for redreſs in the king of Prufſia's courts of 
juſtice. 185 2 ; 
If the matter of complaint be a capture at ſea during war, and the queſ- 


tion relative to prize, he ought to apply to the judicatures eſtabliſhed to try 


theſe queſtions. 

„The law of nations, founded upon juſtice, equity, convenience, and 
the reaſon of the thing, and confirmed by long uſage, does not allow of re- 
priſals, except in caſe of violent injuries directed or ſupported by the ſtate, 
and juſtice abſolutely denied in re minime dubid by all the tribunals, and after- 


wards by the prince . 


«© Where the judges are left free, and give ſentence according to their con- 


ſcience, though it ſhould be erroneous, that would be no ground tor re- 


priſals. Upon doubtful queſtions different men think and judge differently ; 


and all a friend can defire is, that juſtice ſhould be impartially adminiſtered 


to him, as it is to the ſubjects of that prince in whole courts the matter is 


*© Secondly, as to the Fact. 


66 M's kde ſubjoined hereto two liſts, tallying with thoſe marked A. and B. 


which were delivered to his grace the duke of Newcaſtle by monſ. Michel, 
with the ſaid memorial, the 23d of November laſt; and alſo printed at the 
„„ end 


1 „0 "_ — — 


— — 


1 Particularly by the aforeſaid treaty between England and Holland, Dec. 


1674, and the treaty of Utrecht between Great Britain and France. 
T Grotius de 7 So Belli ac Pacis, lib. iii. cap. 2. fect. 4, 5. 
Treaty between England and Holland, 31 July, 1667. Art. 31. Re- 


Prifals ſhall not be granted till juſtice has been demanded according to the 


ordinary courſe of law. 3 

Treaty of Commerce at Ryſwick, 20 Sept. 1697, between France and 
1 Art. 4. Repriſals ſhall not be granted but on manifeſt denial of 
Juſtice. 10 | 
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end of the ſaid Expoſition des Motifs, &c. from whence it will appear, that as 
to the lift A. which contains 18 ſhips and their cargoes, 

4. * It ever taken, were reſtored by the captors themſelves, to the fatis- 

faction of the Pruſſians, who never have complained in any court of 
juſtice here. 

I, © Was reſtored by ſentence, with full coſts and damages, which were 

liquudated at 28011. 128. 1d. ſterling. 

3. Ships were reſtored by ſentence, with freight, for ſ:ch of the goods 

as manifeſtly belonged to the enemy, and were condemned. 

4. Ships were reſtored by ſentence, but the cargoes, or part of them, 

| condemned as prize or contraband, and are not now alleged in 
the liſts A. or B. to have been Pruflian property. 

s. Ships and cargoes were reſtored by ſentence, but the claimant ſub- 

| jeRted to pay coſts, becauſe, from the ſhip-papers and preparatory 
examinations, there was ground to have condemned, and the ref- 
titution was decreed e on the faith of affidavits atterwards 
allowed. ah „ 

11 Ship and cargo was reſtored by ſentence upon an appeal, but, from 

the circumſtances of the capture, without coſts on either fide, 

There need no obſervations upon this lift. As to the eight caſes firſt 
above mentioned, there cannot be the colour of complaint. 

« As to the four next, the goods muſt be admitted to have been rightly 
condemned, either as enemy's property or contraband, for my are not now 
mentioned in the liſts A. or B. 

If contraband, the ſhip could have neither freight nor r coſts, and the i 


ſentences were favourable in reſtoring the ſhips, upon preſumption that the 


owners of the ſhips were not acquainted with the nature of the cargo or the 
_ owners thereof. If enemy's property, the ſhips could not be entitled to 
freight, becauſe the bills of mange were e kalle, and Fe perde the property 
to belong to Pruſſians. 
„The ſhips could not be entitled to coſts, becauſe che cargoes, or part of 
them, being lawful prize, the ſhips were rightly brought in. 

As the fix remaining ſhips and cargoes were reſtored, the only queſtion 
mũſt be upon paying or not receiving coſts, which depends upon the cir- 
cumſtances of the capture, the fairneſs of the ſhip's documents, and conduct 
of her crew; and neither the Pruſſian commiſſioners, the ſaid memorial, or 
ſaid Expoſition des Motifs, &c. allege a ſingle reaſon why, upon the particu- 

lar circumſtances of theſe caſes, the ſentences were wong 
K kk «As 
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As to the liſt B. 

Every ſhip, on-board which the ſubjects of Pruſſia claim to have had 
property, was bound to or from a port of the enemy; and many of them ap- 
peared to be, in part, laden with the goods of the enemy, either under their 
own or fictitious names. 

« In every inſtance where it is ſuggeſted that any part of the cargo be- 
longs d to a Pruſſian ſubject, though his property did not appear from the 
ſhip's papers, or preparatory examinations, which 1t ought to have done, 
ſuſticient time was indulged to that Pruſſian ſubject to make an affidavit that 
the property was bord fide in him; and the affidavit of the party himſelf has 
been received as proof of the property of the Pruſſian, ſo as tO intitle him to 
reſtitution. 

„Where the party will not ſwear at all, or ſwears evaſively, it is plain he 
only lends his name to cover the enemy's property, as often came out to be 
the caſe beyond the poſlibility of doubt. 

«© Tt appears by a letter 29th of May and gth of June, 1747, from Mont. 
Andrié to his Pruſſian majeſty, exhibited in a cauſe, and certified to be a 
true extract by Monf. Michell under his hand, that this colourable manner 
of ſcreening the goods of the enemy was ſtated in the following words: 

« Your majeſty's ſubjects ought not to load on-board neutral ſhips any 


goods really belonging to the enemies of England, but to load them for their 


own account, whereby they may ſafely fend them to any country they ſhall 
think proper, without any riſk. Then, if privateers commit any damage to 
the ſhips belonging to your majeſty's ſubjects, you may depend on full ju{- 
tice being done here, as in all the like caſes hath been done. | 
_ * Lift B. contains thirty-three caſes. 
2. Two of them never came before a court of juſticeyn England, but (if 
taken) were reſtored by the (captors themſelves, to the entire fatis- 
faction of the owners. 
16. In fixteen of them the goods claimed by the Praffian ſubjects appear 
to have been actually reſtored, by ſentence, to the maſters of ſhips 
in which they were laden; and by the cuſtoms of the ſea the mal- 
ter is in the place of the lader, and anſwerable to him. 
14. In fourteen of the caſes the Pruſſian property was not verified by the 
ſhip's papers, or preparatory examinations, or claimant's own affi- 
davit, which he was allowed time to make. 


5 * And 
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„ © And the other cauſe, with reſpect to part of the goods, is ſtill de- 
pending, neither party having moved for judgement &. And, ſo 
conſcious were the claimants that the court of admiralty did right, 


there is not an appeal, in a ſingle inſtance, in liſt B.; and but 
one in liſt A. 


* 'Thirdly, to apply the law to the Fact. 


vs © The ſixth queſtion | in the ſaid Expoſi ion de: Motife, &c. ſlates the right 


of repriſals to be, purſqu'on leur a ff long tems dem? toute la juſtice, qu il 
etoient fondes de demander. 


6 'The ſaid memorial founds the aiftice and propriety of his Pruſſian 
majeſty's having recourſe to repriſals, becauſe his ſubjets * r'ont pu vbtcair 
Juſqu d preſent aucune juſtice des tribunaux Anglois qu'ils ont reclames, ou du gou- 
vernement auquel ils ont porte les plaintes, And in another part of the memo- 
rial it is put © apres avoir en vain demands des reparations de ceux qui eule pour 
woient les faire.” | 

The contrary of all which 18 manifeſt from the above ſtate and liſts 
hereto annexed. - 
In fix of the caſes ſpecified, if ſuch captures ever were made, the 
Pruffian ſubjects were ſo well ſatisfied with the reſtitution made by the cap- 
tors, that they never complained in any court whatſoever of this kingdom. 

£6 'The reſt were judged of by a court of admiralty, the only proper court 
to decide of captures at ſea, both with reſpect to the reſtitution and the da- 
mages and coſts; acting according to the law of nations, the only proper 
rule to decide by; and juſtice has been done by the court of admiralty ſo 
impartially, that all the ſhips alleged in liſt A. to have been Pruſſian were 
reſtored, and all the cargoes mentioned in either liſt, A. or B. were reſtored, 

_ excepting fifteen, one of which is ſtill undetermined. 

And, in all the caſes in both lifts, juſtice was done fo entirely to the 
conviction of the private conſcience of the Pruſſian claimants, that they 
have acquieſced under the ſentences without appealing, except in one lingle 
inſtance, where the part of the ſentence complained of was reverſed; 

„Though the Pruſſian claimants muſt know that, by the law of nations, 
they gs not to complain to their own ſovereign till injuſtice ih re minime 


„ ah — -—m—_— 
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9 0 The Pruſſian has fince 95 for judgement on the 29th of Tavares, 
and obtained reſtitution, 
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dubia was finally done them, paſt redreſs ; and though they muſt know thax 
rule of the law of nations held more ſtrongly upon this occafion, becauſe the 
property of prize was given to the captors, and ought therefore to be liti- 
gated with them. The Pruſſian who, by his own acquieſcence, ſubmits to 
the captors having the prize, cannot afterwards with juſtice make a demand 
upon the ſtate, If the ſentence was wrong, it is owing to the fault of the 
Pruffian that it was not redreſſed. But it is not attempted to be ſhewn, even 
now, that theſe ſentences were unjuft in any part of them, according to the 
evidence and circumſtances 3 before the court of admiralty; and 
that is the criterion. 

«« For, as to the Pruſſian commiſſion to examine theſe caſes, ex parte, 
upon new ſuggeſtions, it never was attempted in any country of the world 
before : prize or not prize, muſt be determined by courts of admiralty be- 
longing to the power whole ſubjects make the capture. Every foreign prince 
in amity has a right to demand that juſtice fthall be done his ſubjects in 
theſe courts, according to the law of nations, or particular treaties, where 
any are ſubfiſting. If in re minime dubid theſe courts proceed upon founda- 
tions directly oppoſite to the law of nations, or ſubſiſting treaties, the neu- 
tral ſtate has a right to complain of ſuch determination. 

«© But there never was, nor never can be, any other equitable method 


of trial. All the maritime nations of Europe have, when at war, from the 


earheſt times, uniformly proceeded in this way, with the approbation of all 


the powers at peace. Nay, the perſons acting under this extraordinary and 


unheard- of commiſſion from his Pruſſian majeſty, do not pretend to ſay, 
that in the four caſes of goods condemned here, for which ſatisfaction is de- 
manded in liſt A. the property really belonged to Pruſſian ſubjects ; but 
they profeſs to proceed upon this principle, evidently falſe, that though 


| theſe cargoes belonged to the enemy, yet, being on-board any neutral ſhip, 
they were not liable to eng, ſeizure, or condemnation. 


Fourthly, from the queſtions, rules, reaſonings, and matters alleged in 


the ſaid memorial, ſentences of the Pruſſian commiſſioners, and Expo- 
fitions des Motifs, &c. the following propoſitions may be drawn as carry- 
ing the appearance of objections to what has been above laid down: 


FIRST 
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FIRST PRO POSTITION. 


That by the law of nations the goods of an enemy cannot be taken on- 
board the ſhip of a friend; and this the Pruſſian commiſſioners lay down as 
the baſis of all wy have pretended to do.” 


ANSWER. ** The contrary is too clear to admit of being diſputed. It 
may be proved by the authorities of every writer of the law of nations; ſome 
of different countries are referred to x. It may be proved by the conſtant 
practice, antient and modern ; but the general rule cannot be more ſtrongly 
proved than by the exception which particular treaties have made to it . 


SECOND PROPOSITION. 


It is alleged chat lord Carteret, in 1744, by two verbal declarations, 
gave aſſurances in your majeſty's name that nothing on-board a Pruſſian ſhip 


A—_ 


* I Conſolato del Mare, cap. 273, expreſſly ſays, the enemy's goods, 
found on-board a friend s ſhip, ſhall be confiſcated. And this 1 is a book of 
great authority. 
Gerotius de Jure Belli ac Pacis, lib. iti. cap. 1, Section 5, numero 4, in 
the notes, cites this pafſage, in the 17 Conſolato, and in his notes, lib. 11, 

cap. 6, Sect. 6. 

Loccenius de Jure Maritimo, lib. 2. cap. 4, Sect. 12. 

Voet de Jure Militari, cap. 5, nu. 21. 

Heineccius, the learned Pruſſian before quoted, de Nene ob Velturam 
 vetitarum Mercium amm 1 C0Þ- 6 Sect. 9, is clear and explicit upon this 

oint. 
f eier oel Pueſtiones Juris Publici, lib. 1. cap. 14, per totum. 

Zouch (an Engliſuman) 1 in his book de TOs inter Centes, pars 2, Seck. 8. 
numero 6. 

Treaty between Great-Britain a Sweden, 23 OR. 1661. Art. 12 and 13; 
treaty between Great-Britain and Denmark, 19 Nov. 1669. Art. 2; and the 
palſport OL certificate, ſettled by that treaty, are material as to this point. 


+ Treaty between France and England, 24 Feb. 1677. Art. 8. 
Treaty of Utrecht between France and England, 1713. Art. 17. 
Treaty between England and Holland, 17 Feb. 1668. Art. 10. 
Treaty between England and Holland, 1 Dec. 1674. Art. 8. 
Treaty between England and Portugal, 10 July, 1654. Art. 23. 


Treaty between France and the States General at Utrecht, 11 April, 1713. 
Art. 26. 


thould 
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ſhould be ſeized, except contraband; conſequently, that all effects not 
contraband, belonging to the enemy, ſhould be free; and that theſe aſſu- 


rances were STAT confirmed in writing by lord Cheſterfiel 1 = So 
J ee 747.” ONT. 


AnswEn. oy The fact makes this queſtion not very material, becauſe there 
are but four inſtances in liſts A. or B. where any goods on-board a Pruſſian 
ſhip have been condemned; and no ſatisfaction is pretended to be demanded 
for any of thoſe four cargoes in liſts A. and B, However, it may be pro- 
per to ſhew how groundleſs this pretence is. 

Taking the words alleged to have been ſaid by lord Carteret as they are 
ſtated, they do not warrant the inferences endeavoured to be drawn from 
them. They import no new ftipulation different from the law of nations, 
but expreſſſy profeſs to treat the Pruſſians upon the ſame foot with the ſub- 
jects of other neutral powers under the like circumſtances ; i. e. with whom 
there was no particular treaty. For, the reference to neutral powers cannot 
be underſtood to communicate the terms of any particular treaty. It is not 
ſo ſaid. The treaties with Holland, Sweden, Ruflia, Portugal, Denmark, 
&c. all differ. Who can fay which was communicated ? 'There would be 
no reciprocity : the king of Pruſſia does not agree to be bound by the clauſes 
to which other powers have, 875 their reſpective treaties, agreed. No 
Pruſſian goods on- board an enemy's ſhip have ever been condemned here, 
and yet they ought, if the treaties with Holland were to be the rule between 
Great Britain and Pruſſia; nay, if theſe treaties were to be the rule, all now 
cContended for, on the part of Pruſſia, is clearly wrong; becauſe, by treaty, 

the Dutch, in the laſt reſort, are to apply 9 court of appeal here. 


2B Treaty of Alliance between Great Britain and Holland, at u Weſt- | 
minſter, the 6th of Feb. 17152 16, Article * 


« harm ſome diſputes have happened touching the explanation 5 the 
twelfth article of the treaty marine in 1674, it is agreed and concluded for 
deciding any difficulty upon that matter, to declare by theſe preſents, that 
by the proviſions, mentioned in the ſaid article, are meant thoſe which arc 
received by cuſtom in Great Britain and the United Provinces, and mm 
have been received, which have been granted, and always are granted, i 


the UKE calc, to the inhabitants of the ſaid countries, and to every . 
nation.” 


Lord 


WILLIAM EARL OP MANSFIELD. 439 


Lord Carteret is aid twice to have refuſed, in which Monſicur Andric 
2cquietces, to give any thing in writing, as not uſual in England. 

„ Suppofing the converſations to mean no more than 2 delaration of cou rſe 
that juſtice ſhould be done to the Pruſſians in like manner as to any other 
neutral power with whom there was no treaty, there was no occaſion for in- 
ſtruments in writing ; becauſe in England the- crown never interferes with 
the courſe of jnFice. No order or intimation is ever given to any judge. 
Lord Carteret therefore knew that it was the duty of the court of admiralty 
to do equal juſtice, and that they would, of themſely es, do what he ard to 
Mopfieur André. 

Had it been inte >nded, by agreement, to introduce between Prufiia and 
England a variation 1: { AB particular from the law of no tions, and conle- 
quently a new rule for the court of admiralty to decide by, it could only be 
done by a ſolemn ticaty „in writing, properly authorized and authenticated. 
The memory of it could not otherwiſe be preſerved ; the parties intcreſted 
and the courts of admiralty could not otherwiſe take notice of it. 

«« Put lord Chefterfield' s confirmation, in a letter of the 5th of January, 
1747, being relied upon, the books of the ſecretary's Oflice have been 
ſearched, and the letter to Monſicur Michell is found, which is verbatim as 
follows: 8 


“ Monſieur, | | 4A Whuehall, le 5 Janv. 1747-8. 

« Ayant eu Thonneur 47 recevoir les ordres du roy ſur ce qui 
a forme le ſujet du mémoire que vous m'avez remis du 8 de ce mois, N. S. 
je nai pas voulu tarder a vous informer, que ſa majeſtẽ, pour ne rien omet- 
tre par oh elle peut tcmoigner ſes attentions envers le roy votre maitre, ne 
fait nulle difficulte de declarer, qu'elle n'a jamais eu intention, ni ne Taura 
jamais, de donner le moindre empèchement a la navigation des ſujets Prul- 
fiens, tant qu' ils auront ſoin d' exercer leur commerce d'une maniere licite, 
& conformément a Vancien uſage Etabli & reconnu parmi les s 
neutres. ; 

Aue ſa majeſtẽ Prafficnne. ne peut pas ignorer, qu'il y a des traites de 
commerce qui ſubſiſtent actuellement entre la Grande Bretagne & certaines 
Etats neutres, &, qu'au moyen des engagemens formellement contractès de 
part & d' autre par ces mèmes traités, tout ce qui regarde la maniere d'exer- 
cer leur commerce reciproquement à été finalement conſtatE & regle. 

1 <8 Qu en 
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Qu'en meme tems il ne paroit point qu'aucun traité de la nature ſuldite 
exiſte a preſent, ou a jamais exiſte, entre ſa majeſtè & le roy de Pruſſe; 
mais que pourtant cela ma jamais empeche que les ſujets Pruſſiens n'ayent 
©t6 favoriſés par Angleterre, par raport a leur navigation, autant que les 
autres nations neutres: &, cela Etant, fa majeſté ne preſuppoſe pas, que I id&e 
du roy votre maitre ſeroit d'exiger d' elles des diſtinctions, encore moins des 
preferences, en faveur de ſes ſujets à cet &gard. 

Que de plus ſa majeſts Pruſſienne eſt trop eclairẽe pour ne pas con- 
noitre, qu'il y a des loix fixes & établies dans ce gouvernement, dont on ne 
peut nullement s carter; & que, sil arrivoit que la marine Angloiſe gayiſit 
de faire la moindre injuſtice aux ſujets commergans du roy votre maltre, 1] y 
a un tribunal ici, ſavoir, la haute cour de l'amirauté, a laquelle ils fe trou- 
vent en droit de Sadreſſer & de porter leurs plaintes; aſſurés day ance, en 
pareil cas, qu'on leur y rendra bonne juſtice; les procedes juridiques de la- 
dite cour étant & ayant éëte de tout tems hors d'atteinte & Irreprochables ; 
tẽmoin, nombre d'exemples, ol des vaiſſeaux neutres, pris licitement, ont 
 &t6 reſtituẽs avec fraix & mager aux proprictaires. : 
„ Voleci ce que le roy m'a ordonnè de vous répondre fur le contenu de 
votre dit mẽmoire; & ſa majeſts ne ſauroit que ſe Hatter, qu'en conſẽquence 
de ce que je viens d'avancer il ne reſtera plus rien à deſirer au roy votre 
maitre relativement a Tobjet dont il eſt queſtion; & le roy sen croit d' autant 
plus aſſurè, qu'il eſt perſuade que ſa majeſtè Pruſſienne ne voudroit rien de- 

mander que ne fut Equitable. 


125 Je ſuis, avec bien de la canfideration, 
6 Monſieur, 
cs Votre tres humble & tres obeiſſant a 


46 CHESTERFIELD. 55 


60 Tranſlation of the Earl of Cheſterfield's Letter to Monſieur Michel. 


„ Sir, hy ' Whitehall, Jongary 85 1747 8. 
& Having had the honor to receive the king's orders upon the ſub- 
ject of the memorial which you delivered to me on the 8th inſtant, N. S. 
I would not delay informing you that his majeſty, in order to omit nothing 
whereby he may ſhew his attention to the king your maſter, makes no diffi- 
culty in declaring, that his majeſty has never mad, or will have, any inten- 
| | tion 
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tion to give any interruption to the navigation of the Pruſſian ſubjects, as 
long as they ſhall take care to carry on their commerce in a lawful manner, 
and conformably to the antient uſage as eſtabliſhed and acknowledged 
amongſt neutral powers. 

His Pruſſian majeſty cannot be ignorant that there are treaties of com- 
merce actually ſubſiſting between Great Britain and certain neutral ſtates, 
and that, by means of the engagements formerly contracted on each fide by 
thoſe treaties, every thing relating to the manner of reciprocally carrying on 
their commerce has been finally ſettled and regulated. | 
At the ſame time it does not appear that any ſuch treaty exiſts at preſent 
or ever did exiſt, between his majeſty and the king of Pruſlia ; nevertherlet; 
that has never hindered the Pruſhan ſubjects being favoured by England. 
with reſpect to their navigation, as much as other neutral nations: and his 
majeſty does not ſuppole that the king your maſter means to require diſtinc- 
tions from his majeſty, much leſs any preferences, in favo our of his ſubjects 
in this point. | 

His Pruſſian majeſty is too well informed not to know that chere are in 
chis government fixed and eſtabliſned laws which cannot be departed from; 
and that, in caſe any Engliſh ſhips of war ſhould commit the leaſt injuſtice 
to the trading ſubjects of the king your maſter, here is a tribunal, viz. the 
high court of admiralty, where they have a right to apply and make their 
complaints; and they may be previouſly aſſured, that in ſuch caſe impartial 
juſtice will be adminiſtered to them ; the juridical proceedings of the faid 
court being, and having ever been unimpeached and irreproachable, as ap- 
pears by numerous examples of neutral veſſels illegally taken having been 

reſtored with coſts and damages to the proprietors. 
This is the anſwer the king has ordered me to give upon the contents of 
your ſaid memorial; and bis majeſty cannot but flatter himſelf that, in con- 
ſequence hereof, the king your maſter's deſire will be fully anſwered, with 
relation to the point in queſtion; and of which his majeſty is the more aſ- 
ſured, as he is perſuaded that the king of Pruſſia would not require any 
thing but what is equitable. 


„J am, with much conſideration, 


„Sir, 


90 Your moſt obedient, and moſt humble ſervant, 
© CHESTERFIELD. 


1/41 „„ 6 There 
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There need no obſervations ; it is explicit, and in expreſs terms puts 
Pruſſia upon the foot of other neutral powers with whom there was no treaty, | 
and points out the proper way of applying for redreſs. 

The verbal declarations made by lord Carteret in 1744, which are ſaid 
to have been confirmed by this letter from lord Cheſterfield, cannot have 
meant more than the letter expreſſes. | 

© And it is manifeſt by the above extract from Monficur Andrie's letter to 
his Pruſſian majeſty, that in May, 1747, Monſieur Andris himſelf under- 
ſtood that goods of the enemy taken on board neutral ſhips ought to be con- 
demned as prize. | 

It is evident, from authentic acts, that the ſubjects of Pruffi never un- 
derſtood that any new right was communicated to them. 

«« Before the year 1746 the Pruſſians do not appear to have openly engaged 
in covering the enemy's property. . 

6 The men of war and privateers could not abſtain from captures in con- 
ſequence of lord Carteret's verbal aſſurances in 1744, becauſe they never 
were nor could be known; and there was. no occaſion to notify. them, ſup- 
poſing them only to promiſe impartial juſtice. For, all ſhips of war were 
bound to act, and courts of admiralty to judge, according to the law of na- 
tions and treaties. : 

Till 1746 the Pruſſian documents were, a certificate of the admiralty, 
upon the oath of the builder, that the ſhip was Pruſſian- built; and a certifi- 
cate of the admiralty, upon the oath of the owner, that the ſhip was Pruſſian 
property. 

From 1746 che Pruſſians engaged | in the painful practice of covering the 
enemy s goods, but were at a loſs in what Thaps. and upon what PIRENEE * 
might beſt be done. 

„ On-board the ſhip the Trois Soeurs was found a paſs bearing dats at 
Stettin, the 6th of October, 1746, under the royal ſeal of the Pruſſian re- 
gency of Pomerania, &c. alleging the Cargo, which was ſhip-timber, bound for 
Port L'Orient, to he Pruſſian property, and in conſequence thereof, claim- 
ing freedom of the ſhip. 5 
__ © Claiming freedom to the ſhip * the ** of the cargo being 
quite new, the propoſition was afterwards reverſed. And on-board a ſhip 
called the Jumeaux, was found a pals bearing date at Stettin, the 27th of 
June, 1747, under the royal ſeal, &c. alleging the ſhip to be Pruſſian pro- 


perty, and, in conſequence thereof, claiming freedom to the goods. 
in i 8 i FE 
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ce But this paſs was not ſolely relied on; for, there was alſo found on-board 
the ſame ſhip another paſs, bearing date at Stettin, the 14th of June, 1747, 
under the royal ſeal, &c. alleging the cargo to be Pruſſian property. 

& And it is remarkable 1 85 the oaths upon which theſe paſles were prant- 
ed, appeared manifeſtly to be falſe; and neither of the c argoes to which oy 
relate are now ſo much as alleged to > have 2 been Pruſſian property in the {atq 
lifts A. or B. | 

„lt being mentioned in the ſid “ Expoſition des Motifs, &.“ that 
Monſ. Michell, in September, 1747, made verbal repreſentations to lord 
Cheſterfield in reſpect to the cargo taken on- board the ſaid ſhip called the 
Trois Soeurs, which was claimed as Prufſian property, and no mention being 
made in lifts A. and B. of the {aid cargo, we directed the proceedings in 
that cauſe to be laid before us; where it appears in the fulleſt and cleareſt 
manner, from the ſhip-papers and depoſitions, that the cargo was timber, laden 
on the account and at the riſque of Frenchmen, to whom it was to be de- 
livered at Port L'Orient, they paying freight according to charter-party ; 
that the Pruſſian claimant was neither freighter, lader, or confignee ; and 
nad no other intereſt or concern in the matter than to lend his name and 
conſcience ; for he ſwore that the cargo was his property, and laden on or 

before the 6th of October, 1746, and yet the ſhip was then in ballaſt, and 
the whole of the cargo in queſtion was not laden before May, 1747. 

« Several other Pruſſian claims had, in like manner, come out fo clearly 
to be merely colourable, that Monſ. Andric, from his ſaid letter the 29th of 
May and gth of June, 1747, appears to have been aſhamed of them. 


Tuinp PROPOSITION. 


© That 10 1 Carteret, in his faid | two converſations, ſpecified, in your ma- 
jeſty's name, what goods ſhould be deemed. contraband. 6 


Aa < The fact makes this queſtion totally immaterial, begtülk r no 
goods condemned as contraband, or which was alleged to be ſo, are ſo much 
as now ſuggeſted to have been Pruſſian property in the ſaid liſts A. and B.; 

and therefore, whether as enemy's property or contraband, they were either 
way rightly condemned; and, the bills of 9 being a the ſhips could 
not be entitled to freight. 1 55 Bs 
L 112 But 
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But if the queſtion was material, the verbal declaration of a miniſter 
in converſation might ſhew what he thought contraband by the law of na. 
tions, but never could be underſtood to be equivalent to a treaty derogating 
from that law. 

All the obſervations upon the other parts of theſe verbal declarations 
hold equally as to this. 


FOURTH PROPOSITION. 


That the Britiſh miniſters have ſaid, that theſe queſtions were decided 
according to the laws of England.” 


__ AnsweR. *© They muſt have been miſunderſtood ; for, the law of En- 
gland ſays, that all captures at ſea, as prize, in time of war, muſt be judged 
of in a court of admiralty, according to the law of nations and particular 
treaties, where there are any. ne 

«© 'There never exiſted a caſe where a court, judging . to the laws 
of England only, ever took cognizance of prize. 

Ihe property of prizes being given during the laſt war to the captors, 
your majeſty could not arbitrarily releaſe the capture, but left all cafes to the 
deciſion of the proper courts, judging by the law of nations and treaties 
where there were any; and it never was imagined, that the property of a 
foreign ſubject, taken as prize on the gb ſeas, could be affected by laws 

peculiar to England. 


FipTH PROPOSITION, 


That your majeſty could no more erect tribunals for trying theſe matters 
than the king of Pruſſia.” 


AxswER. *© Fach crown has, 1 no doubt, an equal right to erect admi- 
ralty courts for the trial of prizes taken by virtue of their reſpective com- 
miſſions ; but neither has a right to try the prizes taken by the other, or to 
reverſe the ſentences given by the other's tribunal. The only regular method 
of rectifying their errors is, by appeal to the ſuperior court. 

<< This is the clear law of nations; and by this method prizes have always 
be determined in every other maritime country of Europe as well as 


England. 
DIXTH 
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SIXTH PROPOSITION. 
© That the ſea is free.“ 


AnswER. They who maintain that propoſition in its utmoſt extent, 
do not diſpute but that when two powers are at war they may ſeize the ef- 
fects of each other upon the bigh teas, and on board the ſhips of friends; 
therefore that controv erſy 1 is not in the leaſt applicable upon the preſent oc- 

caſion *. 


SEVENTH PROPOSITION. 


„Great Britain iſſued repriſals againſt Spain, on account of captures 
at ſea.” 


ANSWER. *© Theſe captures were not made in time of war with any 


power. 85 
8 
„They were not judged of by courts of admiralty, according to the law 
of nations and treaties, but by rules, which were themſelves complained of 


in revenue- courts; the damages were afterwards admitted, liquidated at a 
certain ſum, and agreed to be paid by a convention, which was not per- 
formed; therefore reprilals iſſued, but they were general. No. debts due 


here to Spaniards were ſtopped; no Spaniſh effects here were ſeized; which 
leads to one obſervation more. 


The king of Pruffia has engaged his 5 word! to pay the Sileſia debt 


to private men. 


It is negotiable, and many parts may hank been afligned to the ſubjects 


of other powers. It will not be eaſy to find an inſtance where a prince 
has thought fit to make repriſals upon a debt due from himſelf to private 
men. There is a confidence that this will not be done. A private man 
lends money to. a prince upon the faith of an engagement of honour, becauſe 
a prince cannot be compelled, like other men, in an adverſe way, by a court 


of juſtice. So ſcrupulouſly did England, France, and Spain adhere to this 


public faith, that even during the war they ſuffered no enquiry to be made 
whether any part of the public debts was due to ſubjects of the enemy, 


though it 1s certain many Engliſh had money in the French tunds, and many 


French had money in ours. 


RY 
——_ 


* 


— 


* This appears tom Crethur in the paſſages above cited, lib. 3, cap. 1. \ 5» 
No. 4. in his notes, and lib, 3, cap. 6, 9 6, in his notes. 1 
his 
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„e This loan to the late emperor of Germany, Charles the VIth, in Janu— 
ary 1734-5, was not a ſtate tranſaction, but a mere private contract with. 
the lenders, who advanced their money upon the emperor's obliging himſelf, 
his heirs and poſterity, to repay the principal, with intereſt, at the rate, in 
the manner, and at the times in the contract mentioned, without any de- 
lay, demur, deduction or abatement whatſoever ; and, leſt the words and 
inſtruments made ule of thould not be ſtrong enough, he promiſes to ſecure 
the performance of his contract in and by ſack other inſtruments, method, 
manner, form, and words, as ſhould be moſt effectual and valid to bind 
the ſaid emperor, his heirs, ſucceſſors and poſterity, or as the lenders ſhould 
reaſonably deſire. 

As a ſpecific real ſecurity „he mortgaged his revenues arifing from the 
Duchies of Upper and Lower Sileſia for payment of principal and intereſt ; 
and the whole debt, principal and intereſt, was to be diſcharged in the year 
1745. If the money could not be paid out of the revenues of Sileſia, the 
emperor, his heirs and poſterity, ſtill remained debtors, and were bound to 
pay. The eviction or deſtruction of a thing mortgaged, does not extinguiſh | 
the debt or diſcharge the debtor. 9 

„A Therefore the empreſs queen, without the conſent of the lenders, made it 
a condition of her yielding the Duchies of Sileſia to his Pruſſian majeſty, 
that he ſhould ſtand in the place of the late emperor in reſpect of this debt. 

The ſeventh of the preliminary articles between the queen of Hungary 
and the king of Pruſſia, figned at Breſlau the 11th of June, 1742, is in theſe 
words: © Sa majeſté le roi de Prufſe ſe charge du ſeul payement de la Jomme by- 
pothiquee ſur la Silefie, aux eee Anglais, Jun: le contract figne a Londres 
le me de Janvier 1734-5. 

«© 'This ſtipulation is confirmed by the ninth 45 of the treaty between 
their faid majefties, ſigned at Berlin the 28th of July 1742. 

Alſo renewed and confirmed by the ſecond article of the treaty between 
their ſaid majeſties, ſigned at Dreſden the 2 5th of December 1745. 

«© In conſideration of the empreſs queen's ceſſion, his Pruſſian majeſty. 
has engaged to her that he will pay this money /elon le contract, and conſe- 
quently has bound himſelf to ſtand in the place of the late emperor in re- 
ſpect of ths money, to all intents and purpoſes. 

<< The late emperor could not have ſeized this money as repriſals, or even 
in caſe of open war between the two nations, becauſe his faith was engaged 
to pay it without any delay, demur, deduction, or abatement whatſoever. 


i 
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If theſe words ſhould not extend to all poſſible caſes, he hath plighted his 
honour to bind himſelf by any other form of words more effectually to pay 
the money ; and therefore was hable at any time to be called upon to declare 
expreſſly that it ſhould not be ſeized as repriſals, or in caſe of war; which 
15 very commonly expreſſed when ſovereign princes or ſtates borrow. money 


from foreigners. Therefore, ſuppoſing for a moment that his Pruſſian ma- 


jeſty's complaint was founded in juſtice and the law of nations, and that he 


had a right to make repriſals in general, he could not, conſiſtent with his 
engagements to the empreſs queen, ſeize this money as repriſals : beſides, 


this whole debt, according to the contract, ought to have been diſcharged 


in 1745. It ſhould, in reſpect of the private creditors, in juſtice and equity, 
be conſidered as if the contract had been performed; and the Pruſſian com- 


plaints do not begin till 1746, after the whole bebt ought to have been 


paid. 


«« Upon this principle of natural juſtice, French ſhips ad ffs wrong- 
fully taken after the Spaniſh war, and before the French war, have, during 

the heat of the war with France, and ſince, been reſtored by ſentence of 
your majeſty's courts to the French owners. No ſuch ſhips or effects ever 
were attempted to be confiſcated as enemy's property here during the war; 


becauſe, had it not been for the wrong firſt done, theſe effects would not 
have been in your majeſty's dominions. So, had not the contract been firſt 
broken by non-payment of the whole loan in 1745, this money would not 
have been in his Pruſſian majeſty's hands. 


Four majeſty's guaranty of theſe treaties is entire, and muſt therefore 
depend upon the fame conditions upon. which the ceſſion was made by the 


empreſs-queen. 


But this reaſoning | is, in ſome meaſure, ſuperfluous; becauſe, if the 
making any repriſals upon this occaſion be unjuſtifiable, which we appre- 
hend we have ſhewn, then it is not diſputed but that the non- -payment ot 
this money would be a breach of his Pruſſian majeſty's engagements, and a 


renunciation, on his part, of thoſe treaties. 
All which is moſt humbly ſubmitted. to your majeſty 8 royal wiſdom, 


Gro. Les. 
| G. PAUL. 
January 18, 17533 VV D. Ry DER. 
Ds W. MurRavY.” 


1782. 
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Admiralty Juriſdiction. 


The foundation and nature of the Prize juriſdiction in the 
court of Admiralty, having been explained and elucidated by 
lord Mansfield in a very elaborate argument, on the 4th of Fe 
bruary, 1782, when he delivered the opinion of the court in the 
famous a of Lindo verſus Rodney and others. 

The author is deſirous, not only on account of its intrinſic 
merit, but alſo of its coincidence with, and confirmation of, 
many of the ingenious arguments in the duke of Newcaſtle's 
memorial, to impreſs on the mind of the juriſprudent, that his 
lordſhip's ſpeech, on that intereſting occaſion, cannot be too 
attentively conſidered. Mr, Douglas, in his Reports, p 5o1 to 598, 
has inſerted a very correct tranſcript of that important ſpeech. 


To trace the origin, nature, and juriſdiction, of the court of 
Admiralty over all matters of prize, and every thing conſequen- 
tial to a capture of prize, in the very neat, progreſſive, and con- 
vincing manner, in which it was done by lord Man:fields, muſt 
unavoidablyf proceed to lengths improper for, if not inadmiſſible 
in, a work of this nature. 


Mitchell and another againſt Rodney and another. 


A ſubſequent action * having been tried before lord Mansfield 
at the ſittings after Hilary Term, 22 George III. and a ſpecial : 
verdict found, upon which judgement paſſed the enſuing term 
without argument, the opinion of the court being known in the 
former cauſe, yet a writ of Error was brought in the Houſe of 
Lords upon that judgement, and the reader is, we preſume, 
prepared to hear that the judgement of the court of King's Bench 
was affirmed. 


3 


* Douglas, p. 598. 
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On the firſt day of January, 1782, Dr. Newton biſhop of Briſtol 

entered on the 7gth year of his age. He reckoned himſelf to be the 
_ oldeſt Weſtminſter ſcholar then living. He was older than the carl 
of Mansfield, and on the new year's day wrote the following note 


£0 his old friend and {chool- fellow. 


My Lord, St. Paul's, January 1, 1782. 
Give me leave, at the coming in of the new year, to 
addrefs your lordſhip with the old with of multos et felices. 
hear from all friends ſo good aw account of your health; and I rejoice in it 
for the ſake of the public as well as your own, your's being a lite of the 


[ am happy to 


greateſt conſequence, an ornament and bleſſing to your country. Mine is 


but labour and ſorrow, and I have often occaſion devoutly to with Lord, now 
letteſt thou thy ſervant depart in peace. Never having been {ſtrong and healthy, 
it is no wonder, that, entering into the 49th year of my age, I bow under a 
load of growing evils. One that diſtreſſes me much came on very fait by _ 
my illneſs this laſt ſummer, the failure of my eyes to ſuch a degree, that!] 
can read and write very little by day-light, and not at all by candle-light 
with the help of any glaſſes. But amidſt all my infirmities, God be praiſed, 
my ſpirits ſtill bear me up. If they were to fail, I ſhould be miſerable in- 
deed. I had the good fortune not to hear of lady Mansfield's illneſs, till 
J was informed of her recovery, which I hope continues as complete and 
perfect as it is reported to be. As long as I live I ſhall offer up my prayers 
for the health and happineſs of your lordſhip and all your i and I 
muſt ceaſe to be myſelf before I can ceaſe to be, 
My Lord, 
Your ever affectionate, obliged, and faithful humble ſervant.” 


The bearer who carried this note ceturnied with this obliging 
anſwer. 


65 My dear 1 January 1, 1782. 
5 « A thouſand thanks to you for your moſt friendly 

letter. We two are almoſt left alone. Thank God, I go down the hill 
without pain except for the public; and, if the Breſt fleet and convoy are 
pee and driven back, this year opens . Lady Mansfield, 
Mmm bleſſed 
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bleſſed be God, has had a miraculous recovery from a very ſudden and vio- 
lent illneſs. Prudence on her account has kept me hitherto in town theſe 
holidays. I hope to be able ſoon to have the pleaſure of ſeeing you, and 


thanking you perſonally for your kind remembrance of 


A 


Jour moſt affectionate, &c. 
MaxsPIEID. 5 


The Biſhop, in | another part of his anecdotes, has been pleaſed 
to obſerve, 


Lord Mansfield's i is a character above all praiſe, the ele of law, the 
ſtandard of eloquence, and patte rn of all virtue, both in public and private 


life. It was happy for the nation, as well as for himſelf, that at his age there 


appeared not the leaſt ſymptom of decay in his bodily or in his mental 


faculties; but he had all the quickneſs and vivacity of youth, tempered with 


all the knowledge and experience of old age. Except the king's, no man's 


life was of greater importance and conſequence to his country, and wiſhing 


well to him was wiſhing well to all mankind. When his nephew lord Stor- 


mont had married, and had a fair proſpe& of having children; he, with 


good reaſon, aſked and obtained an earldom for himſelf to deſcend to the 


male heirs. Upon which occaſion biſhop Newton, in the ſincerity of his 


5 wa, addreſſed to him the following Wend bes 


46 Mx Lozp, "Died, OZ. 20th, 1776. 


Fe You have long merited the higheſt honours which this country can 
beſtow ; but it was not fitting that they ſhould die with you: ſomething | 
| ſhould remain as a monument to poſterity. I beg leave therefore to congra= 

tulate your lordſhip, or rather my lord Stormont, upon your additional 


titles. Nothing can be properly an addition to yourſelf. You may rank 


higher in the world, but you cannot riſe ee! in the 0 and neem of 


all who know you, and particularly of, 
My dear Lord, 


8 Tour Lordſhip! s ever affectionate and obedient ſervant.” 


9 Soon after he was favoured with the following friendly anſwer : 


| c Mx 
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Mx Dear Loxp. Kenwood, Oct. 22, 1776. 

“ am exceedingly flattered by your letter, which I have juſt received; 
becauſe I know the friendly ſincerity of the heart from whence it flows, You 
do juſtice to my view in this creation. Lady Stormont is five months gone 
with child. If it pleaſe God to bleſs lord Stormont with iſſue male, I wiſh, 
from a pardonable vanity becauſe common, that they may repreſent my name 
as their firſt title. The manner of conferring this mark did great honour, 
and conſequently gave great pleaſure to, - „ 

| © Your moſt affectionate, &c. 
MANspIELD.“ 


The event was anſwerable to the good wiſhes and expectations of him- 
ſelf, his family, and friends; for at the beginning of March following lady 
Stormont was delivered at Paris of a ſon and heir to the title of carl of Mans- 
field *. Another ſon has been born ſince ; and probably there may be more. 
The noble lord thus lives happy in himſelf, happy in his family plenus annis, 
plenus Honoribus, etiam illis quos recuſavit ; and may he long, very long, con- 
tinue thus ! yet with all this worth, and all this excellence, greatly as he has 
been eſteemed, and highly as he has been honoured in his life-time, his vir- 
tues will ſhine forth more illuſtrious, and his merits will be more univerſally 
allowed and appranded after his death. _ will then be dumb, and faction 
be heard no more.” 


In 1784. The preſſure of ſome bodily infirmities for the firſt 
time admoniſhed the venerable peer to ſeek relaxation and relief 
from the ſalutary iprings- and the vivifying ſoft air of Tun - 
bridge. 

No ſooner was he ſeated there, than he diffuſed life and ſoirit 
all around him. An accident in the ball-room would have 
been deemed too trivial for the pen of genius to portray, if 
it had happened to any common perſon ; but on lord Mans- 
ield's OG. with lady Edward Bentinck from | a bench in the 


1 . . I - — 


— — * 


— — ** 


<> La Chief Tuſtice Mansfield was, 1 the fir patent of an ken, 
created earl of Mansfield in the county of Nottingham. This patent was 
extended to lady Stormont and her iſſue male by lord Stormont. The ſecond 
included lord Stormont in the ſucceſſion ”, the ſtyle and title of earl of Mans- 
field in the county of Middleſex. 
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ball room at Tunbridge Wells, and loſing his wig, a lady thus 
commenced her flight into the regions of fancy. 


Who would not think it perfect bliſs. 
In ſuch a gallant cauſe as this 
With ſuch a fair to fall? 
How could a courtier be afraid? 
When youth and beauty claim'd his aid 
The ſacrifice was {mall. 


5 Fair nymph ! for thee, the ruſtic ſquire 

1 es Would leave his hounds ; the bard his lyre, 
His quill, and laurel-crown ; 

The monk would ceaſe to count his beads ; 

The pilgrim throw aſide his weeds, 
The ſenator his gown. 


“ Mourn not, ye judges,. when we tell 
Ho from the bench earl Mansfield fell ;? 
For, Juſtice thus replies : 
* Without a wig, without a gown,. 
He ftill muſt equally be known 
Pre- eminently wile. 


£© Not to an outward form confin'd, 

His bright, his comprehenfive mind, 

« In every dreſs the ſame. 

Diffuſes o'er the world its ray, 

And, keeping death and time at bay, 
Glows with one ſteady flame.“ 


On the ſame. By Lady 
When he, to whom Aſtræa gave her laws, 
| Became endanger'd by a trivial cauſe, 
. © The goddeſs caught and ſav'd the falling ſage, . 
| | And bade his wiſdom bleſs another age.” 


— 


3 r 


* Suppoſed to be lady Burrell. A 
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An Invocation to the Nymph of the Spring at Tunbridge-Welle, 
on Lord Mansfield's having expreſſed an Intention of leaving 
the 1 By the ſame Lady. 


& Ariſe, fair Naiad ! ! from thy well ; 
Ariſe, and tune thy vocal ſhell, 

Try ev'ry ſoft bewitching art, 

T. charm the ear, and pleaſe the heart, 
ITI! Mansfield ſhall thy voice obey, 
And near thy ſpring conſent to ſtay. 
Sweetly warble in his ear, 

„ Health, and all her train are here; 
Hearn, ſe liberal hand beſtows 
Niglis ot undiſturb'd repoſe, 

Hours of ſocia nirth and glee, 
Days of ſoft tranquillity.” 

Nymph ! at thy pellucid ſpring 

Ruddy health delighr> well, 
Fanning, with her magic wi.,, 

The mineral {parks thai fill * well, 
And o'er the ſurface of the ſtream 
Hope ſheds her faſcinating beam... 5 
Bacchus, roſy god of wine, 

Muſt to thee the palm eſign. 


His ſweets nectareous may impart 
A ſhort-liv'd banquet to the heart; 

May difſipate the gloom of care, 1 2 5 . 1 
And ſhield the ſufferer from deſpair; L Eg 1 
May bid the ſlave forget his chains, . . 
The exil'd wretch his native plains, 

And by a tranſient joy ſuſpend _ 

The anguiſh of an injur'd friend. 

Yet long the viſion cannot laſt ; 

With reaſon, ſorrow's force returns, 

The dream of happineſs is paſt, 
Ihe ſlave perceives his chain, and mourns. 5 

8 Again 
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Again the lover feels his pains, 

Again the injur'd friend complains ; 

The artificial ſpirits ceaſe to blaze, 

And weaken'd nature rapidly decays. 

But thou, O nymph ! can't cheer mankind ; 
Invigorate the drooping mind; 

Bid faded beauty re-aſſume _ 

Her ſprightly grace, her roſeate bloom; 
Give ſpirit to the languid eye, 

And baniſh from the breaſt dejection's ſigh; 
While o'er thy ſparkling fountain bends 
The wiſeſt judge, the beſt of friends; 
Nymph of the ſtream ! indulgent heaven 
The grateful taſk to thee has giv 1 

To bid him from thy well receive 

The renovating draught, and live. 

Thy power has made thoſe eyes benign 
With all their former luſtre ſhine. 

Science and art no longer mourn, 

Again they ſee his health return, 

And hear his tuneful lips diſpenſe 

The words of pureſt eloquence.” 


' Anſwer to the Nymph of the Spring at Tunbridge-Wells, to 
the Invocation, written on Lord Mansfield's declared Inten- 
tion of leaving the Place. By a Gentleman. 


„Say whence chat voice, which thus ſo ſweetly ſings, 
Around the margin of my healing ſprings R 

Has any ſiſter of th' harmonious nine 

Left fair Caſtalia's fount to viſit mine? 

But, ah! not one of all the Muſes' choir, 

Nor the ſoft warblings of a Burrell lyre, 

Not all the various arts which moſtly pleaſe, 

The bliſs of friendſhip, and the love of caſe, 


41 e . Can 
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Can longer here invite a Mansfield's ſtay ; 
The public welfare haſtens him away. 
Enliven'd by my ſtreams and purer air, 
Britannia's health is now his only care. 
© And, lo! Aſtræa, with a ſolemn call, 
Remands her fav'rite to her ſacred hall, 
To poiſe again her ſcales with equal hand, 
And due obedience with her ſword command, 
Whilſt from his ſeat, with reverential awe, 
He fpeaks the oracles and voice of law. 
For ſuch high duties heaven at firſt deſign d 
The patriot ſage, a bleſſing to mankind.” 

Thus ſpake the Naiad, from her wat'ry cell, 
And Mansfield Bhs with wiſhful —_—— look, farewell.” 


Verſes inſcribed to Lord Mansfield, after his leaving Tunbridge- 
Wells, 1784. By a Gentleman of that Place. 


« Whilſt Mansfield here, as good as great, 
Adorn'd this healthful bleſt retreat, 
Our ſuns with brighter luſtre ſhone, 
Our hours more chearfully paſs'd on; 
The Muſes tun'd their ſweeteſt ſong, | 
And harmoniz'd the feſtive throng ; 1 . 5 | 
The loves and graces form'd the ball, 
And ſocial pleaſures gladden'd all. 
But, ſince Aſtræa call'd away N 
Her's and our pride, how dull the day! „ e 1 
How chang'd the ſcene ! A filent gloom. DD ; 
Shades ev'ry walk, and ev'ry room; 
Forlorn, the nymphs and ſwains retire, 
And mute is Burrell's vocal lyre; 
Qur rural plains around all ſeem to mourn, > 
And join the general prayer for his return.“ 


IN 
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IN many of the preceding pages, the author has endeavoured 
to delineate the great outlines of lord Mansfield's legal character; 
deducible from a proper temperature and illuſtration of hiſtory and 
ethics, which his lordſhip was accuſtomed to ſay were the true ſources 
of all law. In attempting more than the great outlines of character 

he might have failed. In ſoaring higher he might have fallen: at 
all events he muſt have pervaded the wide regions of law and equity, 
in ſearch of proper coloueing for a perfect ſemblance. The work 
would have been voluminous, and he begs leave to add, in a great 

degree unneceſſary, {ſince it muſt be allowed, that a great c/ef- 
juſtice had the good fortune to engage three able reporters, Sir 
James Burrow, the right honourable Sylveſter Douglas, and Mr. 
Cowper, in his ſervice. To colle& and bring into one point of 
view the innumerable traits of his illuſtrious legal character, the 
author has been obliged to hover, as it were, over many fair and 
fertile fields of legiſlation ; whether with profit or pleaſure to the 
reader is not for him to determine. If he has hitherto ſucceeded 
in two great objects, which ought never to be ſeparated in con- 
templating illuſtrious characters; firſt, a ſedulous endeavour to 
be uſeful in that ſphere of life wherein it has pleaſed Providence 
to place us; and ſecondly, to promote emanations of gratitude 
for early patronage, which, like the radiant ſun, ſheds its influ- 
ence far and wide, and, without loſing any of its luſtre, confers 
ineſtimable benefits on all who axe under its benign influence, 
Ihe energy of this principle, duly cheriſhed in the mind, has not 
failed to ſurmount many difficulties, to curb all inordinate love 
of laſſitude, to overbalance the greateſt diſadvantages, and make 
whatever is in the direct line of duty not oy the object of incli- 
nation, but of rational amuſement. 
Conſcious that he has endeavoured to diſcharge a duty of ſome 


importance with fidelity and honeſt zeal, he will chearfully reſign 
5 "S „ EY. the 
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the farther diſcuſſion of his lordſhip's character to abler hands: 
yes, a faithful tranſcript of his public character remains to be 
promulgated. The concurrent teſtimonies of modern writers have 
not been hitherto called in aid, the mellifluous treaſurcs from 
their rich hives, remain to be collected. 

To illuſtrate his oratory, by example, (ſays an ingenious modern wri= 
ter,) would require voluminous tranſcripts from the records of parliament ; 
and it is unneceſſary, as we can appeal to living recollection. 

However party-prejudices may adopt their different favorites, and each 
labour in detracting from the merit of the other, it is, we believe, generally 
underſtood, that precedence is allowed the earl of Mansfield, as the firſt 
magiſtrate that ever ſo pre-eminently graced that important ſtation. The 
wiſdom of his deciſions and unbiaſſed tenor of his public conduct, will be 
: held in veneration by the ſages of the law, as long as the ſpirit of the con- 
ſtitution, and juſt notions of equity, continue to have exiſtence. No inan 
has ever 1n an equal degree poſſeſſed that wonderful ſagacity in diſcovering 
chicanery and artifice, and ſeparating fallacy from truth, and ſophiſtry from 
argument, ſo as to hit the exact equity of the caſe. He ſuffered not juſtice 
to be ſtrangled in the nets of form. His memory was aſtoniſhing. He 
never took notes; or, if he did, ſeldom had occaſion to conſult them * 
His references to expreſſions which fell from him in the courſe of the debate, 
or his quotations from books, were ſo faithful, that they might have been 
ſaid to have been repeated verbatim. The purpoſes to which he employed 
theſe amazing talents were ſtill more extraordinary; if it was the weak part 
of his opponents arguments, that he referred to, he was ſure to expoſe its 
fallacy, weakneſs, or abſurdity, in the moſt poignant ſatire, or hold it up 
in the moſt ridiculous point of view. If, on the contrary, it were a point 
on which his adverſaries laid their chief ſtreſs, he ſtated the words correct- 
ly, collected their obvious meaning; conſidered the force of the ſeveral 
arguments that had, or might have been, raiſed upon them, with a pre- 
ciſion that would induce an auditor almoſt to ſuppoſe, that he had previouſly 
conſidered the whole, and that his ſpeech was the reſult of much prey jous 
conſideration. 
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“It may be ſaid of Mansfield, as of Virgil *, that if he had any faults 
they might be conſidered in the ſame manner as thoſe of ſome eminent fixed 
ſtar, which, if they exiſt at all, are above the reach of human obſervation. 

«© The luminous æther of his life was not obſcured by any ſhade dark 


enough to be denominated a defect. On account of his deſcent, local pre- 
judices, and propenſities, were imputed to him, and his conduct on that 


account examined with a microſcopic eye: but the optic through which it 
was viewed poſſeſſed a party tinge, equally obvious and deceptive. | 
«© His political principles were ever conſiſtent, and to preſerve conſiſtency 


in ſuch ſtations, and in ſuch times as occupied the life of Mansfield, con- 


ſtitute an ordeal ſtrongly impreſſive of virtue. It has been ſaid that he 
wanted ſpirit. Is the uniform oppoſition of popular opinion, and apparently 
the contempt of it, any proof of the aſſertion? His ſpirited ſpeech and his 
conduct in the affair of Wilkes's outlawry, when Popular prejudice ran in 
torrents, firmly illuſtrate each other. 

The luſtre of his eloquence was ſomething more than human, and the 


firm integrity of the judge was the emanation of a divinity. Here Demoſ- 
thenes and Tully ſhrink from the compariſon—here acknowleged ſuperiority 
| ſtands confeſſed here the exulting Britain may exclaim, 


« Cedite, Romani—Cedite, Graii !” 
He deſpiſed (to borrow an expreſſion of his own) that muſhroom-popy- 


larity, that is raiſed without merit, and loſt without a crime. He diſclaimed 


being the flave of popular impulſe, or to Aenne den the ſhouts of a mob 
from the trumpet of fame. 

As a ſpeaker in the Houſe of Lords whew was his competitor 2 "The 
grace of his action, and the fire and vivacity of his looks, are ſtill preſent to 


; imagination, and the harmony of his voice yet vibrates 1 in the ear of thoſe 
who have been accuſtomed to liſten to him. His lordſhip poſſeſſed the 


ſtrongeſt powers of diſcrimination—his language was elegant and perſpicuous, 


arranged with the happieſt method, and applied with the utmoſt extent of 


human ingenuity—his images were often bold, and always juſt; but the 
character of his eloquence 1s that of being flowing, perſpicuous, convincing, 
and affecting 


„ * 
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« Tis genius (ſays a modern writer *) i; comprehenſive and penetrating ; 
aid, when he judges it neceſſary, he pours forth ſounds the not ſeductive, 
equally calculated to perſuade and to convince. Among lis rare qualifica- 
tions (ſays he) * may be added the external graces of his perſon, the piercing 
eye, the fine-toned voice, and harmonious elocution, and that happy ar- 
rangement which poſſeſſes all the accuracy and eloquence of the moſt la- 
boured compoſitions. 


Doctor Smollett, in the continuation of his Hiſtory of England, 
in noticing the ſupporters of Mr. Pelham's adminiſtration, men- 
tions Mr. Murray as intitled to the firſt place in point of genius; 


This gentleman,” he continues, <* the fon of a noble family in North 
Britain, had raiſed himſelf to great eminence at the bar by the moſt keen 
intuitive ſpirit of apprehenſion, that ſeemed to ſeize every object at firſt 
glance; an innate ſagacity, that ſaved the trouble of intenſe application ; and 
an irreſiſtible ſtream of eloquence that flowed pure and claſſical, ftrong and 
copious, reflecting in the moſt conſpicuous point of view, the ſubjects over 
which it rolled, and ſweeping before it, all the lime of formal heſitation, 
and all the intangling weeds of chicanery.” 


_ Biſhop Newrox, who was Mr. Murray's ſenior at Weſtmin- 
ſter, has, in his own Life and Anecdotes, prefixed to his works, 
given the following fummary character of his ichool-tellow : 


Lord Mansfield's language was netural and ſy 1 ; his frecches were in a 
continued chain of reaſoning, and ſometimes with regular diviſions, ſo that 
you eaſily accompanied him and comprehended the whole from the begin- 
ning to the end—what he ſaid, as well as his manner of ſaying, was modeſt 
and decent, not preſuming and dictatorial. He never deſcended to perſonal 
altercations, diſdained to reply even to reflections caſt upon himſelf, and in 
all things preſerved his own dignity and that of the Houſe of Peers. He 
addreſſed himſelf more to your reaſon than to your paſſions : he never courted _ 
popular applauſe ſo much as the approbation of the wiſe and good; he did 
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not wiſh to take you by ſtorm or ſurprize, but ſought to prevail only by the 
force of truth and argument ; he had almoſt an immediate intuition into the 
merits of every cauſe or queſtion that came before him, and comprehending 
it clearly himſelf could readily explain it to others; perſuaſion flowed from 


bis lips, conviction was wrought in all unprejudiced minds, and for many 


years the Houſe of Lords payed greater deference to his authority than to 
that of any man living.” 


Though laſt, not leaſt in our eſteem, 1s the delincation of cha- 


racter of this illuſtrious perſon, given by the preſent Biſhop of 
WORCESTER, in the following eulogy : 


Mr. Murray, afterwards earl of Mansfield, and lord chief juſtice of 


England, was ſo extraordinary a perſon, and made ſo great a figure in the 
world, that his name muſt go down to poſterity with diſtinguiſhed honor in 
the public records of the nation; for, his ſhining talents diſplayed themſelves 
in every department of the ſtate as well as in the ſupreme court of juſtice, 
his peculiar province, which he filled with a luſtre of reputation, not equalled _ 


perhaps, certainly not exceeded, by any of his predeceſſors. 


© Of his conduct in the Houſe of Lords I can ſpeak with the more con- 
fidence, becauſe I ſpeak from my own obſervation. Too good to be the 
leader, and too able to be the dupe of any party, he was believed to ſpeak 


his own ſenſe of public meaſures, and the authority of his judgement was 
ſo high, that, in regular times, the houſe was uſually decided by it. He was 
no forward or frequent ſpeaker, but reſerved himſelf, as was fit, for occa- 
ſions worthy of him. In debate he was eloquent as well as wiſe, or rather 
he became eloquent by his wiſdom. His countenance and tone of voice 


imprinted the ideas of penetration, probity, and candour ; but what ſecured 
your attention and aſſent to all he ſaid was his conſtant good ſenſe, flowing 


in apt terms, and in the cleareſt method. He affected no ſallies of the ima- 


gination, or burſts of paſſion; much leſs would he condeſcend to perſonal 
abuſe, or to petulant altercation. All was clear candid reaſon, letting itſelf 


fo eafily into the minds of his hearers as to carry information and conviction. 


with it. In a word, his public ſenatorial character very much reſembled 
that of Meſſala, of whom Cicero ſays, addreſſing himſelf to Brutus, Do 


not imagine, Brutus, that for worth, honor, and a warm love of his coun- 


try, any one 18 comparable to Meſſala;“ ſo that his eloquence, in which he 
wonder 


U 
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wonderfully excels, is almoſt eclipſed by thoſe virtues: and even in his diſ- 
play of that faculty his ſuperior good ſenſe ſhews itſelf moſt ; with fo much 
care and kill hath he formed himſelf to the trueſt manner of ſpeaking! His 
powers of genius and invention are confeſſedly of the firſt ſize, yet he almoſt 
owes leſs to them, than the diligent and ftudious cultivation of judgement. 

In the commerce of private life lord Mansfield was caſy, friendly, and 
very entertaining, extremely ſenſible of worth in other men, and ready on 
all occaſions to countenance and patronize it.” 


So energetic, and ſo juſt are the tributes of reſpect and venera- 
tion, which have been ſpontaneouſly paid by eminent modern 
writers. 

He retired in i788 from the diſtinguiſhed office of lord chief 
| juſtice of the King's Bench, which he had held more than 

years with a reputation and ſplendor unrivalled. 
Ihe very affectionate and pathetic addreſs from the bar, ſigned 
by the counſel who had practiſed in the court of King” s Bench 
during ſome part of the period of his preſiding there, which was 
tranſmitted to him at Kenwood by Mr. Erſkine, on his lordſhip's 
reſignation. of the high office of chief juſtice, was to the following. 
elect: 


« My Lord, 
4e Tt was our wiſh to have waited perſonally upon your lord- 
hip! in a body, to have taken our public leave of you, on your retiring 
from the office of chief juſtice of England; but, judging of your lordſhip's 
feelings upon ſuch an occaſion by our own, ind conſidering, beſides, that 
dur numbers might be inconvenient, we defire in this manner affectionately 
to aſſure your lordſhip, that we regret, with a juſt ſenſibility, the loſs of 
a magiſtrate, whoſe conſpicuous and exalted talents conferred dignity upon 
the profeſſion; whoſe enlightened and regular adminiſtration of juſtice made 
its duties leſs difficult and laborious, and whole manners rendered the m 

: pleaſant and reſpectable. 
But, while we lament our loſs, we remember, with peculiar ſatisſaction, 
that your lordſhip is not cut off from us by the ſudden ſtroke of painful dif- 
temper, or the more diſtreſſing ebb of thoſe extraordinary faculties which 
5 5 8 have. 
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have ſo long diſtinguiſhed you amongſt men; but, that it has pleaſed God to 
allow to the evening of an uſeful and illuſtrious life, the pureſt enjoyments 
which Nature has ever allotted to it. The unclouded reflections of a ſupe- 
rior and unfading mind over its varied events, and the happy conſciouſneſs, _ 
that it hath been faithfully and eminently devoted to the higheſt duties of 
human ſociety, in the moſt diſtinguiſhed nation upon earth. May the ſea- 
ſon of this high ſatisfaction bear its proportion to the lengthened days of 


1 


your activity and ſtrength! 


To which addreſs lord Mansfield, without detaining the ſer— 


vant five minutes, returned the following anſwer : 


% Dear Sir, 


ce cannot but be extremely flattered by the letter which I 
this moment have the honor to receive. If I have given ſatisfaction, it is 


owing to the learning and candour of the bar. The liberality and integrity 


of their practice freed the judicial inveſtigation of truth and juſtice from 


many difficulties. The memory of the aſſiſtance I have received from them, 
and the deep impreſſion which the extraordinary mark they have now given 


me of their approbation and affection, has made upon my mind, will be a 


ſource of perpetual conſolation in my decline of life, under the preſſure of 


bodily infirmities, which made it my duty to retire. 


„Jam, Sir, with gratitude to you, and the other gentlemen, 
"66 Your moſt affectionate and obliged humble ſervant, 


Kenwood, "Ow 15, 


© MANSFIELD.” 
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In the ſix preceeding pages the author has indulged the deſire 
and almoſt irreſiſtible impulſe of enriching this biographical 
work with the glowing tints of ſome celebrated modern writers, 
not only with a view to do greater juſtice to the original, to 
introduce traits of character vaſtly ſuperior to any thing antece- 
dently attempted, but alſo to evince that he has not ſurcharged 
his own picture with too much encomiaſtic coloring. He will 
now beg permiſſion to reſume his labours by an enumeration of 
familiar incidents in advanced age, and by a ſummary reviſion of 

this illuſtrious character. 

The early maturity of Mr. Murray's mind procured bim the 
friendſhip and patronage of thoſe who were much older than him- 
ſelf, and the natural eaſe and vivacity of his converſation com- 

manded the eſtcem of age and experience on the one hand, and 
the reverence of youth on the other, to a very late period of his 
life. Many inſtances might with facility be repeated, but the 
ſelection of a few will probably be deemed ſufficient to illuſtrate 
this leading feature in the character of lord Mansfield. This 
leſs auguſt yet englenring trait of a good and great man, e chear- 
fulneſs in old age.“ 

Sir Thomas Parker, late lord chief baron of the Exchequer, 
whoſe name cannot be mentioned without profound reſpect, was 
one morning honored with a viſit by the chief juſtice, and when 
in eaſy converſe, talking about their venerable ages, Sir Thomas 

_obſerved, your lordſhip and mylelt are not at /e and ſevens, but 
at ſevens and eights. Lord Mansfield was in fact in his ſeventy— 
eighth year, and Sir Thomas in his eighty-ſeventh. The younger 
chief pleaſantly turned the converſation by ſaying, © Poh ! Sir 
Thomas, let FOR: Ang 1 talk about the young ladies, and not 
dwell on old age.“ 

Each of theſe venerable chiefs enjoyed in an uncommon degree, : 

toa very advanced period of lite, the greateſt of all bleſſings: Mens 


Jana in corpore fane- It may be deemed wor thy of remark, that 
cach 
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each of them cloſed the ſcene of life in the eighty-ninth year of 
his age, and that if ever the animated picture of an Heathen phi. 
loſopher, of the mind of a good man, was applicable to more 
than one, the open, intelligent, dignified, yet placid counte. 
nance of each of theſe chiets, was reſpectively a fair index of 
the mind. „Si nobis animum boni viri, liceret inſpicere, O 
quam pulchram faciem, quam ſanctam, quam ex magnifico pla- 
cedoque, fulgentem videremus ! Nemo illum amabilem, qui non 
{imul venerabilem diceret. Senecas. 

A few years after lord chief baron Parker had reſigned, and 
when he was on the verge of fourſcore, not only full of years, 
but alſo happy in the enjoyment of a character, which he well 
deſerved, that of an honeſt man, and an impartial judge. His 
ſucceſſor, fir Sidney Stafford Smyth, being unable through ill- 
health to attend either in court, or at a meeting of the judges in 
Serjcants Inn, on the firſt day of term, when difficult caſes re- 


ferred to the conſideration of the twelve judges are generally con- 


ſidered, lord Mansfield wittily obſerved, that lord chief baron 
Smyth, the ſucceſſor, ſhould reſign to his predeceſſor.“ It is ſome- 
what remarkable, that, about the ſame period of time, the late 
lord Walſingham, who was ſucceſſor to /ir Eardley Wilmot, as chief 
juſtice of the Common Pleas, was fo frequently confined by the 
rout, and at laſt a martyr to it, as to have given propriety to 


the ſame obſervation—of reſigning to his predeceſſor. 


Of lord Mansfield's benevolent qualities, if a fair eſtimate is to 
be made from his patronizing merit wherever he found it, and 


where he had the leaſt reaſon to think that his patronage would 
be of real ſervice, his whole life will appear with great luſtre, 


exhibiting a regular ſyſtem of general benevolence, an unclonded 
effulgence of benignity, and an innate love of conferring favours 
on all thoie, who were zealous to obtain a good report, and who 


delerven it. 


nl 
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In his judicial capacity it may be affirmed, without partiality or 
encomiaſtic hyperbole, that his great outline of conduct as Judge 
was to make the rigid rules of law ſubſervient to the purpoſes of 
ſubſtantial juſtice. He was not the firſt who, as ſome have erro- 
neouſly alleged, ſoftened the rigor of law, by the interpoſition of 
principles of equity. But, although he did not introduce novelty 
by this practice, candor muſt allow that he cultivated and im- 
proved this practice more ſucceſsfully, and in a greater degree, 
than any of his predeceſſors. He preſided in his high ſtation during 
a period of thirty years and upwards, with the digaity of a great 
judge, and with an attachment to the court wherein he cello, 
which could not be diflolved by repeated offers of the cuttody 
of the great ſeal. In many emergencies, and in times of difſi- 
culty aid danger, he diſcovered an intrepidity of mind, and de- 
livered his ſentiments with a decided tone of voice, which at 
once commanded admiration, and ſilenced the tongue of male- 
volence, not unfrequently apt to attribute to him hs want of 
firmneſs. 

His judgements were introduced with all the embelliſhments 
which the law on the ſubje&, and which deep learning could 
ſupply. His great and unremitted attention, to Improve and ren- 
der plain and perſpicuous the rules of the court wherein he pre- 
ſided, will be acknowledged and revered as long as the rules 
| themſelves or the love of good or der ſhall exiſt in our excellent 

conſtitution. And, in fine, if he has left the practice of the 
higheſt court of judicature yet improvable, it muſt be allowed, 
that he has left the rules and orders of that court replete with 
ſo much excellence, that they cannot fail to prompt his ſucceſ- 
ſors to emulate him, and to make farther improvements. 

In his invaluable and inſtructive letters to the late duke of 
Portland, on the ſtudy of antient and modern hiſtory, he re- 
commends for the ſtudy of modern hiſtory, the beſt writers of 
the Hiſtory of France, as the Alpha, of his ſtudy, It is therefore 
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leſs to be wondered, that the French Rev olution, ſhould have 
made a deep impreſſion on his mind, at the very advanced: 
he had attained, when his friend and phyſician Dr. Turton: at. 
tended him at Kenwood about this period. Here the phyſiciat 
Was diverted from his attention to his patient's health by lord 
Mansfield's turning the ſubject, and humourouſly ſaying, “ in. 
ſtead of dwelling on an old man's pr/ſe, let me aſk you doctor, 
what you think of this wonderful French Revolution.” The mo— 
deſt anſwer was, it is more material to know what your lord- 
ſhip thinks of it.“ 

Lord Mansfield, without the leaſt interval of ſuſpenſion, 
began : 


My dear Turton, how can any two reaſonable men think differently on 
the ſubject. A nation winch, for more than twelve centuries, has made 5 
conſpicuous figure in the annals of Errope. A nation where the polite art 
firſt flouriſhed in the Northern Hemiſphere, and found an aſylum agai. 
the barbarous incurſions of the Goths and Vandals. A nation whoſe pl: 0 
ſophers and men of ſcience cheriſhed and 1 _ ed civilization, and gra 
on the feudal ſyſtem, he beſt of all ſyſtems, their laws reſpecting the dc 
ſcents and various modifications of territorial property. To think that « 
nation like this ſhould not, in the courſe of ſo many centuries, have 
learned /omething worth preſerving, ſhould not have hit upon ſome little 
code of latos, or a few principles ſufficient to form one. Ideots! who in- 
ſtead of retaining what was valuable, ſound, and energetic, in their conſti- 
tution, have at once ſunk into barbarity, loſt fight of firſt principles, and 
brought forward a farrago of laws fit for Botany Bay! It is enough to fill 
the mind with aſtoniſhment and abhorrence ! A conſtitution hike this may 


ſurvive that of an o man, but nothing lels than a miracle can protect, and 
tranſmit it down to poſterity P” _ 


Their own celebrated M. de Montelſquieu inculcated better 
advice, In ſpeaking of Gothic government he obterved, 


Il fut q abord m&le ariſtocratic & de Ia 8 Il avoit cet in- 
convenient que le bas feuple y Etoit clave; c'ẽtoit un bon government qui 
volt en ſoi la capacité de devenir meilleur.“ Lib. II. c. 8. 
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The defect in the old conſtitution was here clearly pointed out, 
and the alluſion to a better conſtitution is too perſpicuous to 
be ſilently paſſed over. 

The inherent power of forming a third eſtate which our an- 
ceſtors have happily and ſucceſsfully exerciſed. The long and 
uninterrupted enjoyment of that vigorous, mixed, and better 
government, to which the author of the ſpirit of laws alluded, 
and which conſtitutes the palladium of our nappy conſtitution, 


ought to be revered by every good citizen of the preſent genera- 


tion, and by grateful poferity, as the greateſt of all Sein 

The pleaſing and unremitted attention of lord Mansfield to 
the happineſs of his relatives, and to the comforts of his do- 
meſtics, tome of whom grew grey in his ſervice, cannot be ex— 
hibited in a clearer or more pleaſing light than in his will, dated 
the 17th of April, 1782, and in nineteen codicils, ſome of which 
conſiſt only of two or three lines, and all of which were made 
from time to time through a period of twenty years, as occaſion 
required. 

We ſhall here find the noble ſuperſtructure of purity and ex- 
cellence raiſed on the ſolid foundation of patlanthropys grati- 
tude, and bencvolence. 

In his will, the great lord chief juſtice aſſumes a new char acer, 
with as much facility; as he diveſted himſelf of his legal robes ; 


he ſeems to have laid aſide every legal ſubtilty, every nice diſcri- 


mination. He who had always been in the habits of deciding 
Important queſtions, ſpringing out of intricate deviſes, con- 
ditions, and contingencies, in wills. He who, with great accu- 
racy and abilities, had been accuſtomed to 1 the 
bounds in limitations or bequeſts of real and perſbnal property, 
by defining, like an all-ſeeing judge, * Thus far halt thou go, 
and no farther.'“ When the hour of ſober reflection prompted 
him to fit down and make his laſt teſtament, he began piouſly 
and attectingl) y with the fcelings of a Chriſtian, and the ſimpli- 
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city of a ſcholar, © Whenever it ſhall pleaſe Almighty God to 
call me to that ſtate to which, of all I now enjoy, I can carry 
only the ſatisfaction of my own conſcience, and a full reliance 
upon his mercy, through Jeſus Chriſt.” Every idea of the in- 
tricate machine of a dvy/e-ſettlement (as he was pleaſed to call 
it) was effaced from his mind, or lulled to a temporary repoſe. 
One leading feature alone predominates, pervades the whole, and 
marks the noble ſimplicity of plain, conciſe, and unfettered de- 
viſes and bequeſts. If any comment on a will, which 1s as clear 
as the noon-day ſun, can be pardoned, it is that only, which is 
plain, and fo ſelf-evident, that he who runs, may read. 


Thoſe who are deareſt * and neareſt to me beſt know how to manage 
and improve, and ultimately in their turn, to divide and ſubdivide the good 
things of this world, which I commit to their care, according to events and 


contingencies, which it is impoſſible for me to foreſee, or trace through all 
the mazy labyrinths of time and chance. 


To his other relations, whoſe lives had been in a great de- 
gree devoted to promote his happineſs, whoſe ſedulous care, 
and exemplary conduct were the ſolace of his old age, he is 
gratefully munificent. Of one, who through a period of forty 
years had ſerved him with fidelity and zeal. The noble Donor, 
who beſt could tell, has enumerated many important ſervices 
rendered at different and diſtant periods of his life, and thereby 
laid the foundation of remunerating them from time to time, in 
a ſtyle fully and forcibly expreſſive of gratitude and munificence. 
The manner of giving in theſe inſtances ſeems to have en— 


8 


* Sic lranſit gloria mundi. A few, very few, years fltted over the head of 
this deareſt relative before he was, in his turn, not only called upon to ex- 


erciſe his diſcretion in obedience to the requeſt of his venerable uncle, but 
alſo to pay the great debt of nature, 


I Hhanced 
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hanced the value of the gift, and to have at once reflected ho- 
nor, on the giver and receiver. 


In the various codicils to his will, all of his own hand-writing, 
as long as he was able to write, many fine inſtances might be 
enumerated, which could not fail to impreſs the reader with the 
deep ſenſe of a diſcriminating and grateful teſtator. Suffice it 
to add, that the prominent feature of theſe numerous teſtamen- 
tary ſupplements ſeems to be, that of raiſing the different degrees 
and denominations of his faithful domeſtics, one degree, at the 
leaſt, above ſervitude; ſince moſt of them who were ſingle, have 
comfortable proviſion, by annuities, for their lives; and others, 
who were married, are enabled by ſpecific donations to ſettle in 
buſineſs, or fit down contentedly with a decent competency. It 
is much to be lamented that the luſtre of the fineſt parts is fre- 
quently tarniſhed by avarice in old age; yet the curious reader, 
by examining the will and codicils ot the carl of Mansficld, will 
not from theſe premiſes, be induced to draw a concluſion, un- 
favourable to the cauſe of liberality, the calls of humanity, or 
the feelings of a grateful heart. 


Some there are who will take away from, or diveſt teſtamentary 
donations of all kind of merit, on the ſcore of a man's giving 
that to another which he cannot himſelf enjoy any longer. Cha— 
racters like theſe, who are ſo thrifty of praiſe, will be diſpoſed to 
aſk, how did his lordſhip manage his ample fortune while he 
lived? To theſe, the author begs leave to anſwer—not in pur- 
chaſing large domains-—not in being a great ſtockholder ; but in 
lending his money on real ſecurities, or by way of mortgage, at 
Farr and moderate intereſt. A declaration has frequently been aſ- 
cribed to him, in the public prints, that when his gueſts expreſſed 
ſurprize that he did not buy more land, or ipeculate with his large 
fortune in the funds; his lerdhip, as has been aſſerted, an- 
ſwered: 


oY The 
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„Ihe man who buys land has principal without intereſt ; while he who 
lays out his fortune in the funds has intereſt without principal.” But the 
author can, from the beſt authority, lay, 8 at his lordſhip diſav owed is 
having made any ſuch anſwer or decl arätion. 


The inſtances wherein he manifeſted his s approbation of mode- 
rate intereſt on mortgages are not a little curious. Upon the 
ſame eſtate and in moncy-tranſactions with the fame land-owner, 
he had ſometimes, of hs own choice, different rates of intereſt, 
for which he aſſigned the following reaſon : That he ſhould deem 
it harſh to raiſe, in time of war, or national diſtreſs, an old 
mortgage to fv? per cent. but if the mortgagor was ſo bad a ma- 
nager as to want more money at ſuch a period, he muſt pay the 
intereſt of the day, that is, legal intereſt for it, although he paid 
leſs for the other. Thus a 800d old ſecurity Was reſpeAfully 
treated, like one of his good old ſervants ! 

But this is not all; many years ago application was made to 
him for the loan of a large ſum of money to pay off a mor tgage 
originally made by a nobleman to Id W. M———, to the 
principal and intereſt of which his immaculate fon 8 M. elquire, 
of famous memory, became intitled, An introduction to the 
latter was of dangerous tendency, ſo accommodatin & and atten- 
tive was he at all times and ſeaſons, ** Nodes atque 1 e t atri 
janua ditis. His door inſtantancouſly flew open, to relieve the 
wants and diſtreſſes of young men of faſhion and large fortunes, 


whoſe prudence happened to be diſproportionate to Hes fortunes, _ 


and who thought too favourably of the terms on which loans from 
this Gamaliel of goodneſs were obtained. In his own phraſe he 
began with his young friends gently, in half and half, that is, by 
advancing half at legal intereſt, on good ſecurity, and the other 

On annuities at fix or ſeven years pur has. which, on an average, 
produced a temporary income of ven per cent. or thereabouts. 
Many, too many, volatile and unthinking young men of family 


and 
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and fortune have ſeverely felt the dire effects of a corroding can- 


ker-worm of this nature. To relicve from {ach imminent danger 
lord Mansfield was, on this and various Schier occaſions, gene— 
rouſly diſpoſed ; but the Herculean taſk of ſubduin, g the Gamatiel 


BY © 


J 


J. M. who lamented that he was in danger of lof fins à line har- 
veit, remained to be accompliſhed. Requiſition being made to 
him for a copy of the abſtract of title to lay before lord Maus- 


bj 


field's coun? el, troduced a conference between Mr. J. M. and 


his counſe! perkectly novel. 

The cient anxioufly delired an opinion of his counſel, how far 
the world protect him in keeping his !ron-cheſt locked, and 
in. ating to produce any evidence of title whatever, becauſe 


uch pro 100 would be injurious in the extreme to his future 


ſche nes of draw? ng Oil the 5 young nobleman by degrces till he had 


4 


got him COmP ſetely into his 7010. 


The aniwer was, that no gentle man ever reſuſed to compiy 


with a requiſition of that kind. Sir, replied the client, you 


forget the queſtion put to you. I aſk you again and again, how | 


far will the law protect me in the refuſal # Delight ed with the 
anſwer, that the law would protect him, if he fats; on his ron 
cheſt, till the principal and intereſt was tendered to him, he with- 
drew, and determined to take his ſeat accordingly. So Richard, 
the ſon of the great uſurper Cromwell, entertained himſelf pri— 


vately at Hoddeſdon in Hertfordſhire, crying out, “Here I fit on 


> 


the lives and fortunes of all the good people of England,” mcan- 


ing the addreſſes preſented to Cromwell and himſelf. 


The triumph of the mortgagee was not of long continuance, 
The curious conference in 1 s Inn between Mr. J. M. and 


his counſel having been rclat ed to lord Mansficld, ke oblerved, 
with great e and dignity. that he now {aw more clearly 
the propriety and the merit of the efforts, to extricate the bore 


rower, from the iron-hand, as well as. the iron- cheſt, of the 
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lender that the counſel and friend of the former ſhould not he 
diſappointed, it he could, from his knowledge of the nobleman's 
ſituation, ſay, that the large ſum might be lately advanced for a 
Mort period, on a /mple Lond until a proper ſecurity could be 
prepared. Armed with this generous ſupply the parties met, the 
bank-notes were placed on the table, when the diſappointed poor 
mortgagee objected to the tender ; but, ultimately, on being told 
he might fit on his 1ron-chelt, remain a pritoner in his own 
houſe till terling coin from a banking houle was produced and 
a legal tender inade. the ſtrong. "Sy was relunctantiy opened ; 
the title- deeds, with {till greater reluctance, were reſtored ; and 
in the act of reſtitution, the mortgagee ſeemed to cry, 
Moor in the Merchant of Venice, Alas! Oth.lio's 
tion's gone!“ 

The merit of this ſignal ſervice of the temporar 
Tom on bond was 3 enhanced by its U 1 2 gentle- 
man of whom lord Mansfield had very litt!“ perioual knowledge. 
So the wine and oil adminiſtred to the woun: ded man in ſacred 
hiſtory, who had the misfortune to fall among robbers, were 
more meritorious acts of beneficence, and, as it were, a miracle 
of mercy, by their having been conferred on a ſtranger. 

In fine, The ſummary of lord Mansfield's legal and private 
character may be given in few words. 

In all he ſaid or did there was a happy mixture of IE nature, 
good- humour, elegance, eaſe, and dignity. His countenance 
was moſt pleaſing, he had an eye of fire, and a voice perhaps un- 
rivalled in its lweetnels, and the mellifluous variety of its 
tones. 3 5 | 
His intuitive and acquired knowlege of men and things ſoon at- 
tracted the attention, and procured the good opinion of the citi- 
2zens of London and Weſtminſter, ſo as to induce them to inſtitute 
their ſuits of different denominations 1 in the court wherein he pre- 


ded. 


like the 
occupa-— 
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He excelled in the ſtatement of a caſe. One of the firſt 

orators of the preſent age ſaid of it, „that it was of it{elf worth 
the argument of any other man.” He diveſted it of all un- 
neceſſary circumſtances ; he brought together every circumſtance 
of importance; and theſe he placed in ſo ſtriking a point of 
view, and connected them by obſervations ſo powerful, but which 


appeared to ariſe ſo naturally from the facts themſelves, that fre- 


quently the hearer was convinced before the argument was 
opened. When he came to the argument he ſhewed equal abi- 
lity, but it was a mode of argument almoſt peculiar to himſelf. 
His ſtatement of the caſe prediſpoſed the hearers to fall into the 
very train of thought he wiſhed them to take when they ſhould 
come to conſider the argument. Through this he accompanied 


them, leading them inſenſibly to every obſervation favourable to 


the concluſion he wiſhed them to draw, and diverting every ob- 
jection to it; but all the time keeping himfelf concealed, ſo that 
the hearers thought they formed their opinions in conſequence of 
the powers and workings of their own minds, when, in fact, it 


was the effect of the moſt ſubtle argumentation and the moſt re- 


fined dialectic. 
His legal knowlege and profound ſagacity, not only promoted, 


but effectually ſecured, tlirough a long ſeries of years, that ama- 
zing increaſe of buſineſs in the court of King's Bench which dig- 
nified his high office, and diffuſed 3 among. the different 


officers of his court, and all around him. 
Conſidering his lordſhip's deciſions ſeparately, it will appear 


that, on all occaſions, he was perfectly maſter of the caſe before 
him, and apprized of every principle of law, and every adjudi- 
cation of the courts immediately, or remotely applicable to it. 


Conſidering them collectively, they will be found to form a com- 
plete code of juriſprudence on ſome of the moſt important 


branches of our law : a ſyſtem founded on principles equally libe- 
ral and juſt, admirably ſuited to the genius and circumſtances of 
5 PP : the 
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the age, and, happily blending the venerable doctrines of the old 
law with the learning and refinement of modern times ; the work 

of a mind nobly gifted by nature, and informed with every kind 
of learning which could ſerve for uſe and ornament. 

His great wiſdom ſhed an uncommon luſtre over his admoni- 
tions, his advice, and his deciſions in the public courts, and gave 
them their due weight. All he ſaid and did will be held in de- 
ſerved admiration, as long as the love of our excellent laws, as 
long as the improvement of juriſprudence, and the power of elo- 
quence, ſhall be deemed worthy of pre-eminence, or have any 
charms to pleaſe. 

The author has not preſumed to give his lordſhip' $ political 
character. More years muſt elapſe, and party-prejudices be laid 
aſide, before his abilities, principles, and actions as a ſtateſman, 
can be properly appreciated. His eminence as a lawyer has been 
alrcady ſtated, and univerſally acknowledged. He therefore begs 
leave briefly to confine himſelf to a few traits, which eminently 
diſtinguiſhed his lordſhip in private life, where he ſhone, if poſ- 

ſible, with greater luſtre than in the more elevated departments 
of a ſtateſman and a judge. , 

Few noblemen have had that happy method of combining dig 
nity with wiſdom, and liberality with frugality, equal to lord 
Mansfield. Every thing in and about his manſion had the ap- 


pearance of ſplendor and plenty, without that ſhow of oſtentation 


and waſte, which diſguſts every ſenſible mind; and which, at the 

ſame time it gives an idea of the wealth, ſtrikes us with the folly 
of the poſſeſſor. By his ſervants he was conſidered rather as a 
father and patron than a maſter : many of them lived with him 
ſo many years that they were fit for no other ſervice ; and peace, 
plenty, and happineſs, were depicted in the countenance of every 
domeſtic. His lordſhip's charities, which were infinitely more 
extenſive than is generally imagined, were given away and dif- 
fuſed with good ſenſe and nobleneſs of mind rarely equalled ; ſix- 


— 8 5 e pences, 
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pences, hillings, and half-crowns, he ſeldom conferred, conſi- 
dering ſuch ſums as doing no real good, as the object ſo relleved 
would, on the day following the donation, be equ ly diſtreſſed 
as on the day preceding it ; but, when by ſums of ten or twenty 
guineas he could relieve the virtuous and neceſſitated from em- 
barraſſments by debt, by ſickneſs, or otherways, and put them in 
a way to provide for themſelves and families, he did it chearfully, 
and with that eaſe and good nature, which, inſtead of wounding, 
encouraged the feelings of the receiver, and always, if poſſible, 
with ſuch ſecrecy and quietneſs as if he would not have his left 
hand know what his right hand did. Although his lordſhip's 
powers in converſation were uncommonly great, yet he never at- 
ſumed a more than equal ſhare of it to himſelf, and was always 
as ready to hear as he was to deliver an opinion. The faculty 


of converſing with eaſe and propriety he retained to the ver 


laſt; and he was as quick at reply in his latter years as at any 
period of his life: whether he ſupported his own arguments, or 
refuted thoſe of his adverſary, his obſervations were delivered 
with that judgement and grace which evinced the preciſion of a 
ſcholar and the elegance of a gentleman. He was a ſincere Chriſ- 


tian without bigotry or hypocriſy, and he frequently received the 
ſacrament, both before and after he ceaſed to leave home; and 
there was conſtantly that decorum, that exemplary regularity to 
be ſeen in every department of his houſehold, which would have 


done credit to the palace of an archbiſhop. 
Such were the virtues, ſuch the endowments, and rare e qualifi- 
e which pervaded, cheriſhed, and adorned his private life. 
Theſe he ſedulouſly cultivated and diſſeminated through a long 
life. How powerful was their coincidence, how happy hee 
effects! : 
The late Mr. Madan, in a neat eulogy of four lines, has ma- 


nifeſted his ſenſe of the vigor of his lordſhip's mind on the Verge. 


of old age as well as in the meridian of life: 
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Inter mortales vetus eſt vox veraque ſœæpe 
Bis ſunt infantes, qui ſenuere ſemel; 

At te luſtrantes juvenemque ſenemque fatemur 
T ſemel infantem, bis nituiſſe virum.” 


The beautiful apoſtrophe of lord Monboddo, to which the 
author has alluded in the commencement of this work, remains to 
be placed in a proper light. The ſcientific lord of ſeſſions having 
expatiated on the perfect model of eloquence, on which lord 
Mansfield formed a chaſte and correct ſtyle of ſpeaking, ſuitable 
to the buſineſs of a judge, to whom it belonged not only to de- 
termine controverſies betwixt man and man, but to ſatisfy the 

parties that they have got juſtice, and thereby give eaſe and con- 
tentment to their minds; and, having illuſtrated by a familiar 
example, within his own knowlege, that lord Mansfield was ſo 
ſucceſsful in this reſpect, that even the loſing party commonly 
e gon the Juſtice of. his decrees, the apoſtrophe thus 


commenced : 
5 Having ſpent ſo many years of your life, more I believe than any other 
man of this age, in the adminiſtration of juſtice, with ſo. much applauſe and 
public ſatisfaction, I hope, my lord, you will bear with patience and reſig- 
nation the infirmities of old age; enjoying the pleaſure of reflecting, that 
you have, employed ſo long a life ſo profitably in the ſervice of your 
country. With ſuch reflections, and a mind ſo entire as your's ſtill is, you 
may be ſaid to hve over again your worthy life, according to ' he old. 
Ry: 
Hoc ef 
% Vivere 5 vita 3 Priore frui.” 


46 That you may live this life as long as you retain a mind capable of en- 
joying it, and without pain of body, ſuch as would diſturb that enjoyment, 
is the earneſt wiſh of all your friends, and of none more than the author of 
this work : for, in the midſt of all your great public occupations, you have 
always found time to cultivate private friendſhip ; and J believe no man 
living has enjoyed more the two greateſt pleaſures of human life, that of 
loving and being loved.” 


Soon 
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Soon after the publication of Mr. Burke's celebrated book on 
the French revolution, lady Anne, then the honourable Miſs Mur— 
ray, aſked a gentleman the meaning of the word p/eþhi/mata, 
which occurs in the 325th page of that work, who replied, that 
he, in a hurry, as he rode along, had read it /ophi/mata ; but it 
was probably a word itſelf, which he did not immediately recol- 
lect. Lord Mansfield, having indiſtinctly heard the queſtion, 
deſired to know what the word was ; and, upon being informed, 
ſaid pſephiſmata is right; but I do not at preſent recolle& it; and 
then, without the leaſt paule, ſaid, I have it; and not only ex- 
plained its meaning with critical accuracy, but quoted off hand a 
long paſſage from Demoſthenes to illuſtrate it. His 8 was 
then in the 86th year of his age. 

The following note, dictated by lord Mansfield, may be ad- 
duced in proof of his lordſhip's cultivation of private friendſhip, 
and of his aſtoniſhing retentive memory, in his 87th year: 


Lord Mansfield ſends his compliments to Mr. „and returns him 
many thanks for the peruſal of his four letters; which are herewith returned: 
they very clearly ſhew the evil, and the remedy. If Mr. 's other great 
buſineſs can permit him to act as a magiſtrate, the weight of his example will 
be a public bleſſing. Lord Mansfield thinks Mr. Juſtice Buller, upon the 

weſtern circuit, gave an excellent charge to the effect of theſe letters.” 


But, alas! all the fair fame attendant on his powerful elo- 
quence, which ſeldom failed to ſhed its luſtre, and to give dig- 
nity to his legal chara&ter—all the ſerenity which ſate upon his 
brow—all the complacency which beamed in his countenance 
and adorned private life—muſt now live only in the remembrance, 
in the grateful remembrance, of his friends—all the honors which 
he ſo juſtly merited, and long enjoyed—the ſole reward, be it re- 
membered, which he could be induced to accept from the foun- 
tain of all honour, muſt be transferred from his TEMPLES to 
his "TOMB ? EN 
We 
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We are arrived at a period which is in general painful to re- 
late—the laſt hours of a great man ! or of a real friend! yet, when 
we calmly conſider the very advanced age of lord Mansfield, and 
the whole tenor of his long life, we may fairly draw this conclu- 
ſion, that for once death had loſt its ſting, and was no longer to 
him a {4ing of terrors. 

In many conferences with his friend and phyſician Dr. Turton, 
during the three or four laſt years of the earl's life, his lordſhip 
had obſerved, how hard it was, that an old man, on the verge 
of fourſcore and ten years, could not be permitted to die quietly. 
To ſelect a more ſtriking inſtance, a few years before his deceaſe, 
he lay for a time in a ſtate of inſenſibility; by means of bliſters, 
and other phyſical efforts, returning life enabled him to chide 
his phyfician, by aſking a queſtion equally uncommon and unex- 

pected Why did you endeavour to bring me back when I was 
10 far gone in my journey?“ 
Early in March, 1793, lord Stormont, having occaſion to con- 
ſult his uncle on a law-caſe then depending in the Houſe of Lords, 
aid his ideas and recollection were perfectly clear. 
On Sunday, March the 10th, his lordſhip did not talk at break- 
faſt as uſual, but ſeemed heavy, and complained of being very 
{leepy, and his pulſe was low; volatiles and cordials were ordered 
for him, and cantharides were applied to his iſſues. On the 
Monday he ſeemed rather better. On Tueſday morning he deſired 
to be got up and taken to his chair ; but ſoon wiſhed to be put 
to bed again, and faid, Let me fleep—let me ſleep.“ After 
| this he never ſpoke. On his return to bed he ſeemed perfectly 
ealy, breathed freely and uninterruptedly like a child, with as 
calm and ſerene a countenance as in his beſt health, and had a 
good pulſe, but was clearly void both of ſenſe and ſenſibility. A 
bliiter was applied to the arm, which it affected no more than it 
would any inanimate ſubſtance. Scotch ſnuff was inſerted into 
fhe noltrils by means of a feather, without the leaſt effect. Some 


attempts 
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attempts were alſo made to get nouriſhment down Dy means of a 
ſpoon, but to no purpole ; and, as the laſt attempt had nearly 
choaked him, it was deſiſted from, and his mouth was afterwards 
merely moiſtened by a feather dipt in wine and water. In this 
ſtate his lordſhip continued without any apparent alteration, ſome 
ſymptoms of the vital ſpark remaining, yet glimmering faintly, 


till the morning of Monday the 18th, when there was an appear- 


ance of mortification on the part moſt preſſed by lying, and his 
pulſe began to beat feebly. Fears were now entertained that he 
ſhould awake to miſery, which he fortunately did not; but con— 
tinued to fleep quietly till the night of Wednelday the 20th, 
when the lingering dying taper was quite extinguiſhed. He ex- 
pired, without a groan, in the 89th year of his age; cloſing a 
long life of honor to himſelf, and great uſe to ſociety, in a way 
the moſt to be deſired : and it may be ſaid of his lordihip, as it 


was of king David *, YE he died! in a good old age, full of days, 


riches, and honor. 


His lordſhip, though never afraid of death, towards which he 
always looked with compoſure and confidence, was always atraid 


of ſuffering pro forma, as he expreſſed it ; and, a few years before 
his death, he, with great earneſtneſs, exacted a ſolemn promiſe 


from the phyſician who attended him, that he would never un- 
_ neceſſarily torment him, but that, when he from experience ſhould 


think his time was come, he would let him die quietly. 


His lordſhip having paid every grateful tribute to Weſtminſter- 


{ſchool in his life-time, where he received his education, his pro- 
found reſpe& for alma mater, dictated the direction in his will, 
that his remains ſhould be depoſited there; and accordingly, on 


the 28th of March, about nine in the morning, he was entered 


in the ſame vault with his late countels, in Weſtminſter-abbey. 
Nil ortum tale! 


— 


* 1 Chron, xxix. 28. 
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The following grateful efforts tending to embalm the memory 
of this truly- great man deſerve to be recorded: 

Alexander Baillie, Eſq. who ſome years ago left fifteen hundred 
pounds for a monument to the late earl (by whoſe ſuperior pro- 
feſſional abilities Mr. Baillie had become poſſeſſed of a conſidera- 
ble diſputed property), left alſo a certain ſum as a premium for 
the perſon who made the beſt inſcription for it: whoever writes 
the epitaph for it ſhould moſt peculiarly inſiſt upon his lordſhip's 
having been the founder and author of the preſent ſyſtem of 
commercial law in this kingdom. Our old law was framed when 
we had no commerce ; the venerable ſage ſuited, as well as he 
could, the rules of it to our improved ſtate of commerce; and, 
when they could not apply, he, from the experience of merchants 
whom he conſulted, and from his own ſagacity, framed others. 
In the annals of hiſtory where ſhall we find two concurrent in- 

ſtances of this nature? 


An Eprrarn, by Mr. David Rees, ſtands at preſent in high 
eſtimation : 45 
« Sacred to the memory of 
WILLIAM Mukrkay, earl of Mansfield, 
late Lord Chief Juſtice of England, 
who, during a courſe of thirty years and upwards, 
not only diſcharged the duties of that high office 
with unexampled affiduity 
and unqueſtionable reputation ; 
but, happily uniting 
the wiſdom of Socrates, 
the eloquence of Cicero, 
the harmony of Virgil, 
and the wit and pleaſantries of Haas: 
with the beauties of his own unbounded genius, 
became, and was confeſſedly, | 
the brighteſt ornament of human nature 
that any age or country has hitherto | 
LG been 
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been able to boaſt of. 
The venerable peer, 
having paſt the age of fourſcore, 
and finding his corporeal powers too feeble 
much longer to diſplay his 
wondertul talents 
with their wonted energy, 
withdrew himſelf from the bench, 
and, willing to appear with thoſe talents 
undiminiſhed at the throne of his 
DrvINxE CREATOR, 
by whom he had been ſo peculiarly and 
abundantly endued, 
ſhook off the clog of mortality 
e in his 89th year: 
And, as an eagle, wing'd his airy flight, 
Thro' death's pale ſhade and all-ſurrounding night, 
Up to the happy realms of everlaſting light; | 
Where, welcom'd by the ſocial powers divine, 
Freely with them he drinks celeſtial wine; 
While here Philoſophy remains to mourn 
Her favorite fled—fled never to return, 
Until his Gop ſhall, at the judgement-day, : 5 ? 
With his bright ſoul re-animate his clay, Gy - 
And both with him to dwell, from hence to heaven convey.” ſ 


Mr. Flaxman, jun. lately returned to his native country from 


Rome, is the fortunate artiſt to whom application has been made 
for a monument, purſuant to the directions for that purpoſe con- 
tained in the will of Mr. Baillie. This magnificent work is 
already in a great degree of forwardaos. The buſt of the noble 
earl, by Nollekens, in Trinity-Hall, Cambridge, having been 
much admired, the public will therefore receive, with pleaſure, 


the additional information of a plaſter-caſt of this buſt, being. 
permitted to be taken, for the ule of, and to raiſe laudable emu- 


Q q.q ene 


. CHIC 5 — — "1 n 
_= BE ihr — —e— — — — _ 
2 — — MY 
8 — 


. — 
> = a ONES * 9 —— 2 


CE — 


4 2 ů — — * 
— mn. SIT 3 — 


— — — 
—— 7 — 
— 2 — R 


— — 
— —— — 


3 
— 
» PI 


3 ·ö—— 

ry 3 
88 1 — — 
> — 


44 

8 

N 
0 

' 


403 THE LIFE OP 


lation in the breaſt of Flaxman, who will indiſputably exert every 
effort of his chiſel, and of genius, to make the three prominent 
figures of Lord Chief Juſtice Mansfield, of Wiſdom, and of Juſ— 
tice, truly characteriſtic, animated, and worthy of the great 
deſign ! | | 

The following lines may poſſibly be deemed worthy of being 
inſerted at the concluſion of the preſent work. 


Near the fam'd dome where kings and princes ſleep, 
Here Murray ſow'd the ſeeds of ſcience deep; 
Wiſdom with rapture ſaw her ſon preſide, 

'The ſoul of Commerce, and the nation's pride : 
While years revolving—meliorate the plan, 
ASTREA, pleas'd, immortalized the man, 
Effulgent 1n the realms of bliſs to ſhine, 

Pure emanation from the rays divine. 
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AD DEN D A 


I the pen ba work, the deſideratum of bring- 
ing to light the ſpeech, made by Mr. Murray (his majeſty” 8 10. 
e eee before the lords in council in 1753, to which 

reference has been already made in page 103, and allo the pro- 
duction of the literary curioſity of a ſermon compoſed on a pub- 
lic occaſion, not by a ſpiritual, but by a temporal lord, have 
probably been looked for with ſome anxietude by the curious 
reader. In conſequence of very minute enquiries, and of ſome 
recent and liberal communications, not only from a noble fa- 
mily, but alſo from gentlemen in high official lines in general, 


and from Charles Butler, Eſq. of Lincoln's Inn, in particular, 


the author feels a ſincere ſatisfaction in not being under the diſ- 
agreeable neceſſity of diſappointing | the reader's reaſonable ex- 


pectations. 


On the firſt head of « enquiry, he is bound, PE every tie of gra- 
titude, to make his beſt acknowledgements to a noble carl for 
another pleaſing inſtance of his lordſhip's liberal ſpirit, who 
(as Mr. Hargrave has neatly and correctly obſerved in his preface 
to the 13th edition of the Commentary upon Littleton) * has 
ever diſtinguiſhed himſelf as a zealous encourager of under- 


2 1 1 takings 
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takings having the leaſt tendency to promote ſcience and 
lcarning.” 

The papers wherewith the author has been very recently ho- 
nored are inſcribed, “ An Account of the Enquiry in F ebruary, 

753, before the C— C— into the charge brought by lord Ra- 
ceniworth againſt the Biſhop of Glouceſter (Johnſon), Mr. 
Stone, and Mr. Murray, Solicitor-General.” 

They purport to have been committed to writing from me— 
mory by a nobleman, a near relation of the noble earl, who had 
ſcen all the papers relating to this affair. The exculpation of 
biſhop Johnſon having been correctly ſtated in the firſt diviſion 
of this work * need not be reſumed or repeated. 

Mr. STONE was next admitted to make his defence, and had 
copics of examinations and letters which had been laid before 
the lords the preceding evening. He brought ſome obſervations 
in writing on the uncertainty and inconſiſtencies of Mr. Faws 
cett's evidence, and made a ſpeech ſetting forth his ſteady loy- 
alty and zeal in his majeſty's ſervice, for which he appealed to 
the noble duke , under whoſe eye he had the happineſs to ſpend 
many years of his life, and proteſted, that if it could be proved 
againſt him, that he had ever been preſent at the drinking of a 
treaſonale health, within the compaſs of even thirty years, he 
would admit the whole charge. He produced as evidences in 
his favor Mr. Cazley (formerly conſul at Cadiz, and a relation of 
Mr. Vernon) and the biſhop of St. Aſaph. They both ſwore 
that they did not believe Mr. Vernon to be a diſaffected perſon, 
and gave him the character of a religious diſcreet man, who 
had taken the oaths to the government, and therefore incapable | 
of ſuch a behaviour as toaſting diſaffected healths. 


— 


* Vide antea, p. 103 and 104. 
r The duke of Newcaſtle. 9 
e The 
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The laſt perion who made his appearance, during the courſe 
of the enquiry, was Mr, Murray, who deſired have before the 
cloſing of it, to ſpeak a few words for himſelf, The purport of 
his ſpeech, which was expreſſed with elegance, and conte one 
with care, was to repreſent himſelf as having been well atfe&cd/ 
to the preſent eſtabliſhment, ever fince he could think at 5 on 
the ſubject; that when he firſt went to Oxford he took the oaths 
to the government, and did it with ſeriouſneſs. That, when he 
pleaded at the bar of the Houſe of Commons, he had itudiouily 
profeſſed the principles by which it 1s ſupported. That he had 

determined never to come into parliament but on whig connec 
tions, and in office, and that it was not to be 9 that a 
perſon of fir John Strange s well-known loyalty would have re— 
ſigned to him, if he had not been thoroughly convinced of his 
ſincerity. That ever ſince he had been in the King's ſervice he 
had got nothing by his employment (he ſpoke it not by way of 
complaint) but the ordinary perquiſites of it, and had never re- 
commenced any friend of his own to preferment. That he had 
not been able to learn any objection to his conduct without 
doors, but the not having loaded the rebels with reproachful. 
epithets, as if epithets would have added to their guilt. That 

he did not think ſuch fort of language would be agrecable to his 

royal maſter, and that, had he been employed for the crown 
againſt fir Walter Raleigh, and that unfortunate perſon had 
been as guilty of high treaſon as the rebels, he would not have 
made fir Edward Coke's {ſpeech againſt him, for his eſtate. Mr. | 
Solicitor concluded by acknowleging the indulgence of the lords 
in hearing him, and the juſtneſs and goodneſs of the king, who 
would not ſuffer his ſervants to be ſtabbed in the dark, but gave 
them an opportunity of clearing their innocence. He afterwards 
took his voluntary oath, as the others had done, and gave a 
particular anſwer to every part of the charge, denying that he 


had ever been preſent at Mr. Vernon' s when treaſonable healths 
vere 
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were drunk, under any denomination, and that he believed him 
incapable of ſuch behaviour. 

Upon the whole matter the lords came unanimouſly to an opi- 
nion of reporting to the king, that there appeared to them no 
foundation for any part of the charge, and conſequently that 
it ought not to affect the character of the biſhop, or of either 
of the gentlemen Who were aſperſed by it. 

In a comprehenſive, analytical, and literary view, the acqui- 
fition of the heads of this celebrated ſpeech is valuable, is 


great, yet the author has to regret that no induſtry, on his 


part, has hitherto been ſucceſsful in procuring an authentic 
copy of the original. He does not, however, by any means 
deſpond. His ſucceſs in recovering the ſermon which, as a li- 


terary curiolity, is here ſubjoined, and the reſearches for which 


had long baffled all the repeated efforts of the late earl of 


Mansfield to recover, who was indefatigable in his reſearches 
for any document, which might reflect honor on the memory 


of his celebrated anceſtor—an anceſtor who had the misfortune 
to loſe all his own original documents in the Riots of 1780. 


This, with other circumſtances, induce him to hope, that, on 


ſome future occaſion, the curious reader will not be diſappointed, 

or deprived of the fight of this eloquent compoſition. Whether 
ſuch future occaſion may offer in the publication of a Digeſ of 
ſuch other legal determinations of lord chief juſtice MaxsrikLp, 
either in Weſtminſter-Hall, or at Guildhall, in the fittings out of 


term, as can be procured, will depend on contingencies, which 


cannot at preſent be the ſubje& of diſcuſſion. 
The learned Dr. Jortin, at the end of his firſt volume of the 


Life of the great Enasuus, has obſerved, inter alia, that re- 


marks on all the works of Exasmvs, a collection of paſſages from 


his writings, and ſome epiſtles of him and of his correſpondents, 


were reverſed for another volume. This diſpofition and diviſion of 


that correc work, firſt luggeſted the thought: of arranging and 


forming 
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forming into a digeſt, numerous other determinations of lord 


Mansfield, which have not been the ſubic& of ar rangement or 
diſcuſſion in the preſent volume. 

In revolving this diſtribution of the work in his mind, he had 
the ſatisfaction of finding, that the concurrent teſtimonies of an. 


tient writers were friendly to Topics, and in favour of D/»e/?;. 
; : ; & 
To illuſtrate by example. ArIsTotLE, the great father of ſcience 


in GREECE, in his claborate compoſition on dhe u uſe of Toyrcs has 


taken his Principia from PhILOoSopHY *, the queen of feienge. 
Ctckko, as is well known, at the ſolicitation of Trebaſins, a 

Roman lawyer, has likewiſe left to the world, a valuable treatiſe 
on Topics, but he drew his PRINCIIA from the fountains of CIVIL- 
Law. Where ſhall we find the pende& of the Civi Lato? 
Where the opinions of their anticnt lawyers? The general an- 
ſwer is: In the Roman DicesrT ! 


But although the manuſcript epitome of a diet, tending to 
prove, that lord Maxs FIELD, the great prototype of Erxasmus, 
for the improvement of legal knowledge, made Erufcs and the 


rules and maxims of Law his PRINC IIA: although the arrange— 
ment has already been a work of infinite labour, yet it is ſuſcep- 
tible of great additions, of very conſiderable improvement; and, 


with great deference to the opinion of the public, he begs per- 


miſſion to ſuſpend his labours; ſince, if the great leading features 


of an illuſtrious character, ſhould not, by men of . be 
deemed, in ſome degree, intereſting to the cauſe of ſcience, uſeful 


to the law, and worthy of being farther promulgated, it will be 
decorous 1 in, and the incere wiſh of the author to deſiſt from his 


5 — * —_—_—— 
— — — 4 f * 


— 


* Demoſthenes likewiſe has told us, that he n philoſophy from Plato 


in the groves of the academy, which he was known to frequent, and where 
Horace, as he informs us, learned his philoſophy. 


68 Adjecere bonæ paulo plus artis Athenæ, 
Scilicet ut poſſem curvo dignoſcere rectum, 
Atque inter ſylvas academi quærere verum.“ Epiſt. II. lib. II. v. 43. 


labour „ 
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labours, and leave to more ſkilful workmen, the ſuperſtructure 
of another volume, the foundation of which he has endeavoured 
to lay, but whether on fair and firm ground is not for him to de- 


termine. 


At the concluſion of the Second Chapter, p. 277, the curioſity 
of the reader was awakened by intimation of a ſermon having been 
compoled by lord Mansfield for a FxiEnd. Doctor Johnſon, one 
of the under-maſters of Weſtminſter School, where he firſt culti. 
vated the acquaintance of Mr, Murray, was that favorite friend, 
He was promoted to the ſee of Glouceſter in 1752, and tranſlated 
to that of Worceſter, in 1759. David late earl of Mansfield 


Was indefatigable in his enquiries for this unuſual practice of 


piety in his venerable uncle. He often lamented that all his ef- 
forts had falled. Such a failure was not a little diſcouraging to 
new enquiries ; yet, from the Journals of the Houſe of Commons, 


it was clearly proved, that Dr. Johnſon had not once preached 


before the Commons on the goth of January or 29th of May. 


The Journals of the Upper Houle ſoon evinced that the biſhop of 


Glouceſter preached before the Lords the 29th of May, 1753, and 
that on the 29th of November, 1759, the biſhop of Worceſter by 
order of the Lords preached a thankſgiving- ſermon at the abbey- 


church, Weſtminſter. The future inveſtigation was thus brought 


within a narrow compaſs. That the pious labours of lord Mans- 
field were employed on one of theſe two occaſions was now very 
evident; and from the clear evidence of the entries, when any 
{ſpiritual lord, on his tranſlation to a new biſpopric, took his ſeat 
in the Houſe of Lords, the diſtreſs of biſhop Johnſon may eaſily 


be conjectured, ſince he took his ſeat, as biſhop of Worcelter, 


only a few days antecedent to the thankſgiving-day. The author 
can, with tome propriety, if not certainty, conclude, that the 
new biſhop, in deſcribing his ſituation to his noble friend and pa- 
tron, found in him a friend indeed, who kindly offered to relieve 


his diſtreſs, and to dictate a thankſgiving: ſermon without farther. 


5 e 
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preparation Si /:cet parva componere, &c, In the year 1770 Ed- 
ward duke of Norfolk was deſirous of obtainin g an act for the 


better endowment, regulation, and enlargement of Sheffield 
hoſpital. On the morning of the laſt day for preſenting petitions 
for private bills, the 1 duke's petition was not prepared. 


The author of theſe ſheets was commiſſioned to wait on lord 


Mansfield, and to requeſt that his lordſhip would be pleaſed to 
preſent a petition from the duke of Norfolk in a few days for 
leave 70 petition the hunſe after the day limited for receiving peti- 


tions, by reaſon that a regular petition could not be prepared in 


due time. The reply was, Why travel over all this ground, 

ſince to aſſiſt the duke of Norfolk in ſo good a work, the peritinn 
;tſelf may be dictated and prepared in leſs than half an hour. In 
conſequence of this advice, it was accordingly done. In the bi- 
ſhop's caſe, the fact is well authenticated, that his lor dihip wrote 


what lord Mansfield dictated in walking up and down the room. 


The judicious reader will form his own judgement, not only of the 
numerous fine illuſtrations from the ſacred writings, worthy of the 


great Dr. Clarke himſelf, but alſo of ſeveral ſhort ſentences in the 
ſermon of the ſyllogiſtical kind, a mode of reaſoning, which was 


peculiarly familiar to lord Mansfield, and which ſtrongly indi- 


cates, that, although in the compoſition of it the hand \ was the 


hand of Eſau, yet the voice was Jacob's voice. 


Ina quarto volume of between forty and fiity occaſional ſer- 
mons, collected by biſhop Newton, with a curious index made 

by himſelf, this ſermon was fortunately found, intituled, © A Ser- 
mon preached before the Right Honorable the Lords Spiritual 


and Temporal in Parliament aſſembled, in the Abbey-church 
Weſtminſter, on Thurſday, November 29, 1759, being the Day 


appointed to be obſerved as a Day of General Thankſgiving to Al- 


mighty God for the ſignal Succeſſes with which his Majeſty's 
Arms have been bleſſed. By James Lord — of Worceſter.“ 


Rr er . Dan. 
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Dan. . 


« Bleſjed be the name of God for ever and ever . or, wiſdom and 


m 801 are His. 


e prophet Daniel, upon a view that was given him by the Al. 
mighty of the great revolutions that were to happen in the king- 
doms of the earth, breaks forth into this ſtrain of thankſgiving— 
Bleſſed be the name * God 9395 ever and ever : for, wiſdom oo might 
are his. 

„And ſhall we upon experience of the many "OP and repeated 
mercies which this nation has received at the hand of God, not 


_ lift ub our voice of praiſe and thankſgiving to the Moſt High, 


who ruleth in the Kingdoms of men *, and arvideth to nations their in- 
heritance ? 
« We are here aſſembled to ſhew our juſt ſenſe of hiſs mercies ; 


which muſt depend upon the truth and effect of our notions of 


the government of a Being, of infinite wiſdom, power, and good- 
neſs, who holds, diſpoſes, and controls all things. 
elf we are fully and vitally influenced by this perſuaſion, we 


ſhall make a proper application of it to our own breaſts upon 
every important occaſion. 


„Every part of the creation has the mark of God's power 


5 impreſſed upon it, and bears evident teſtimony to it. War itſelf 


is an acknowledgement of the power of God, as it is an appeal 
to him for a deciſion of the rights of nations, which have no ſu- 


perior upon earth to whom they can make appeal. His hand 
_ directs the events of battles, and the revolutions of empires 
and vain are the efforts of man to oppoſe or obſtruct the 
courſe of his Providence. He doth according to his will in the 


Dan. iv. 32. + Deut. xxx11. 


Pr 


army 
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army of heaven, and among the inhabitants of the earth, and none may 
flay his hand, or ſay unto him, what doeft thou * ? 

As his power is unlimited, the methods by which it ie 24. 
miniſtered are various, and a// conſpire to the un ike Of 
greatneſs, and to the advancement of the general hap; Anels of 
mankind ; however his purpoſes, 1n the exc cution of them, nan 
ſurpaſs the reach of our compichenſion. | 

„The moſt memorable and deciſive events recorded in history 
have ſeldom anſwered the 28 ious determinations of human 
prudence, 

«© Unforeſcen circumſtances give a different turn and direction 
to the beſt- formed plan of operations 1 returned, faith the wife 


man, and ſaw, under the ſun, that the race is no! alwavs ib the fiſt, 


nor the battle to the ſtrong F. 
Alt is God that giveth the victory. 

„ Fleets and armies are but the inſtruments of his Providence. 
And that power, which can ſet bounds to the boiſterous element, 
and ſay unto it, hither to ſhalt thou come, and 19 farther, and Here 
hall thy proud waves be flayed*—can molt certainly control any 
enterprize, the ſucceſs of which muſt, in a great meaſure, de- 
pend upon that very element. 

„Thus, in the days of our forefathers, did God diſperſe a ter— 


rible fleet, the threat and preparation of many years: and per- 


haps for that very reaſon, becauſe it vainly boaſted itſelf ;2vn- 
cible. The word of the Lord went forth, and the ſtorms and 
tempeſts were ready to fulfil it, and to ſcatter the proud in the 
imagination of their hearts. 


«The ſame Providence, propitious to the liberties, and the 


happy conſtitution of this country, in the next century, gave a 
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proſperous courſe to a fleet, ſet out for the deliverance of theſe 


kingdoms from arbitrary power, ſuperſtition, and flavery. 
„May we, in the preſent important criſis, which muſt fil! 

every heart with the moſt anxious expectation, experience the 

ſame favourable interpoſition of the Almighty. His hand is no- 


ſhortened, that it cannot ſave—neither His ear heavy, that it cannot 


Har *. a . 

Every age can ſupply us with inſtances of the Divine Power, 
exerted in an extraordinary manner, as ſo many public monu— 
ments, to convince the profligate, upon whom the more ſilent 
evidences of that power have no influence. 

6 Upon theſe occaſions, ſecond cauſes are over- ruled, and im- 
portant events brought about, which no human foreſight could 
have diſcerned, which no counſel of man could have deviſed. 

« All hiſtory is full of examples of this truth, the Jewiſh in 


particular. And though that people was under a particular pro- 


yidence, and a peculiar adminiſtration; yet, if 7hat method of 
God's proceeding with the Jews, as a nation, had not been 


founded in reaſon and juſtice, it could never have been eſtabliſhed 


by a God of truth and righteouſneſs. And therefore, examples 
from that hiſtory, ſo far from loſing any part of their force, upon 


account of a particular Providence, are, upon that very account, 


of greater weight and authority. 
We may obſerve, throughout their whole hiſtory, that, when- 


ever they ated in obedience to God, the weakeſt inſtruments 


prevailed—whenever they were diſobedient or rebellious, they 

were defeated by men, every way inferior to them, in force, in 
number, in military ſkill. Their national glory and reputation. 
always ſank as their idolatry and irreligion prevailed, and revived 


by their repentance and reformation. 


— 
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& Is not this great Babylon, that I have built, for the houſe of the 
Lingdom, by the might of my power, and for the Pofgur my mas 
jeſty*? was the proud vaunt of Nebuchadnezzar.—But, while the 
word was in his mouth, there fell a voice from heaven, ſaying, 
the kingdom is departed from thee. 

«© Inſtances of this kind, in the goſpel, are more private and 
familiar.—The preſumptuous rich man, who thought he had 
goods laid up in ſtore for many years, and was enlarging his 
barns for their reception, was ſoon fatally convinced of his crror, 
in placing his dependence upon his wealth and pow er that 
night Hg ſoul was required of him +. 

*« Theſe unhappy conſequences of ſecurity and confidence 
(which, in ſome degree, will affect every individual, and every 
nation, under the ſame circumſtances) muſt remind vs, for whoſe 
admonition theſe things are recorded, not to think of ourſelves more 
highly than we ought to think, but to think ſoberly f. — They will 
ſhew us in the fronge/t light, where, and where only, our true de— 
pendence lies; not in human power, not in numerous fleets and 
armies, however well appointed, but in the ſuperior protection 
and aſſiſtance of the Almighty. —Ged j 7s our hope and frength, there - 
fore ſhall we not be afraid. 

Me have happily experienced his protecting power and + 
neſs, in fuch a ſeries of mercies, ſo quic&/y ſucceeding each other, 
as is hardly to be paralleled in any hiſtory.—But mercies loſe 
their effect, if they direct not our one to the hand from | 

 whichithey came. 

A devout and grateſul mind recollects, and, dwells upon them 
with ſatisfaction and delight and, while it pays the debt of gra- 
titude, renews and quickens the enjoyment of the bleſſings them- 
ſelves, by frequent reflection, and conſtant acknowledgments . 
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as they are the natural means of ſhewing our gratitude, of ac- 


acknowledgments to God, but call for a particular exerciſe of our 


and diffuſing our happineſs ; by adminiſtring to the neceſſities of 
the poor, and to the comfort of the afflicted. That we may be 


ſenſible of its own weakneſs and inſufficiency, it looks up to the 
Father of Mercies with humility and thankfulneſs—it conſiders 
extraordinary favours as the kindeſt admonitions, and encourage- 
ments to extraordinary gratitude and obedience.—The tribute of 
praiſe and thankſgiving is the /eaff return we can make. And, 
though our praiſes and thankſgivings .cannot add any thing to 
his glory who ſitteth on his throne in the higheſt heavens, yet, 


knowledging our dependence, they are well-pleaſing in the fight 
of God, who accepteth according to that a man hath, and not accord- 
ing to that he hath not. 

„ Gratitude to benefactors is indeed a duty acknowledged by 
all the world. And he muſt be entirely void of every virtue, 
who is not diſpoſed to make ſuitable returns or proper acknow- 
ledgments for favours received. But public and national bene- 
fits require from us a more ſolemn ſacrifice. The mere formality 
of a thankſgiving can never ſatisfy our obligation in this point. 
They require the ſubſtantial returns of public virtue and national 
piety. 

<« Bleſſings beſtowed upon ſocieties of men, not only claim our 


facial virtues. They remind us frongly of our duty to our fellow- 
creatures, and exhort us to imitate, as far as lies in our power, 


that goodneſs, for which we praiſe the Lord ; by communicating 


perfect, as our Father which in Heaven is Perſect +. 

«© The exerciſe of this virtue, in general, 1s enjoined to us by 
our Saviour with a more than common earneſtneſs. And it 
ſeems in a peculiar manner to be expected from us, when our 


—y 
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hearts are enlarged with the ſenſe of benefits received, and when 
the extraordinary motives to gratitude and affe&ion are moſt 
ſtrongly impreſſed upon us.—1f God hath jo loved us, ourht not we 

alſo to love one another *? 
The love of God and the love of man are fo cloſely con- 
nected together, that the one is a proof and a fe of the other, 
We have o means of ſhewing our love to God fo effectually as 
by ſhewing it, where he has directed us to ſhew it, to our diſtreſſed 
neighbour. | 

„ Succeſs, if not rightly improved, may, in 1ts conſequences, 

be hurtful. 1f it turns men's minds from religious reflection—if 
it fills them with flattering objects, and makes them leſs attentive 
to the conſideration of the great purpoſes of Gud's providence, 
and to the ſalutary ends of its diſpenſation—if it makes us appro- 
priate to our e lues the favour of God, as the reward of our. own 
merits—if it gives occaſion to intemperate exceſſes, to riot and 
debauchery, or to unwarrantable and preſumptuous expecta- 
tions for the future, we may have reaſon to repine at our pro- 
ſperity, and the public may feel the unhappy effects of it. 

The very inſtability of human affairs may, to a wiſe man, 
give occaſion to apprehenſion rather than confidence. All the 
operations of war particularly, however well concerted, are liable 
to the greateſt uncertainty in the execution. And neither paſt or 
preſent ſucceſſes can inſure to us the like advantages for the fu- 
ture. We may have yet great dangers to encounter; and ſhould 
endeavour, by a right uſe of the mercies which we have received, 
to prevent thoſe miſeries and calamitics, which, thould they come 
upon us, might overwhelm us. If we examine our own hearts, 
we may have reaſon. rather to apprehend the ſeverity and Judge- 
ments of God than to expect a continuance of the mercies we 
have lately experienced. And, if the Lord ſhould turn away 


— 
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his face from us, and withdraw the light of his countenance, 
what ſupport could we have ? It 1s therefore of the utmoſt con- 
ſequence to us, upon every conſideration, to prepare and to guard 


our minds againſt the ill conſequences of proſperity, It is a part 


of the religious duty of this day. And nothing can more contri- 
bute to this good purpole than a ſerious attention to the words 
of the prophet, that wiſdom and might are of God. 

They are 72h-rently and eſſentially his. And, whatever degrees 


of theſe are given to man, they flow from that great fountain of 


light and beneficence ; and are intended to be ſubſervient to his 
glory. | 
The moſt important uſe of them, is to diſcover to us the 


knowledge of God, and the feveral manifeſtations of his will, and 
to animate us to ſuch a lively faith in him, and ſuch an active 


obedience to his precepts, as may conciliate his favour and loving 
| kindneſs, God's grace and aſſiſtance is not promiſed but to the 
endeavours of men. It co-operates with them in every good 


purpoſe, and every virtuous undertaking. And as our wiſdom 


and power will moſt certainly be defeated, if we entirely rely 


upon them, and leave the providence of God out of the queſtion: 
So, if we rely upon Providence, without exerting thoſe talents 


which God has graciouſly entruſted to us, all our hopes will be 
ineffectual.—lIt is therefore our duty to labour after the attain» 


ment of ſuch wi/dom as is agreeable to our own nature and to 
the will of God; and to exert ſuch might as our natural abili- 


ties, ſituation, circumſtances, and condition of life, afford ; al- 
ways remembring that the Lord i 18 king. Every one's own con- 
ſcience mult dictate to him the proper application of the talent 
f committed to his truſt. Every one muſt feel his own powers, 
and every one muſt anſwer for the neglect or abuſe of them. 
This principle, and the obligation we lie under of making 


this improvement, applied to every one's own heart, will extend 
to all ranks and conditions of life. Power, thus employed, as it 


18 
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18 the conſequence of virtue, and connected with it, 1s the natu- 
ral means of happineſs, and becomes a common bleſſing. Man- 
kind looks up to it with reverence, and obeys it with ſatisfa&tion. 

Even power Almighty, according to our % idea of it, is 


originally founded, and continually exerciſed in beneficence. The 


end of God's moral government is univerſal happineſs, and his 
laws are the laws of truth and righteouſneſs, 

A ſteady obedience to theſe laws has been found by the ex- 
perience of all nations, and all ages, to be the moſt effectual 
means of ſecuring to us the favour of the Lord of Hoſt, the 


God of Battle; and of giving us repeated occaſions of com- 


memorating the mercies of God, and of ſhewing forth his fal- 
vation from day to day. 


While we offer up our moſt ſolemn thanks to God, from 


whom every good and perfect gift cometh ; while we praiſe 
him for his goodneſs, and declare the wonders that he doth 
for the children of men; it will become us to pay our ſub— 


ordinate acknowledgements of duty and affection to him, whom 
God has made the choſen inſtrument of his Providence to theſe 


kingdoms. May that God, whoſe Providence he deny adores in 
theſe his diſpenſations, give him a farther increaſe of glory and 
happineſs, by freſh advantages over his enemies; and, in his 
own good time, crown theſe important ſucceſſes in war, and 


complete this happineſs, by making him the inſtrument of ſecuring 


and eſtabliſhing to us the ſolid and ſubſtantial bleflings of peace. 


And may the happineſs we enjoy by his government be per- 


petuated to us, under his family, to the lateſt poſterity ! The 
happineſs which we enjoy 1s great. — Succeſs abroad, though the 
molt ſtriking, is not the moſt important part of " 


„lf we conſider the miſerable and deſolate condition of thoſe 
countries, which have been the more immediate ſeats of war; 


the various ſcenes of diſtreſs, which will occur to our thoughts, 
apon this reflection, will ſhew us the happineſs of our own ſituation, 
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who, in many reſpects, have enjoyed, amidſt the calamities of 
war, the moſt valuable bleſſings of peace. And while a {ſpirit of 
uncommon zeal, and unanimity, the beſt foundation of national 
ſtrength, thus animates a free people; and men of all condi— 
tions vie with each other in marks of inviolable attachment to 
their ſovereign, and in a common concern for the public pro— 
ſperity and welfare, what may we not hope in ſo juſt and 
righteous a cauſe? 
« Let it be our endeavour, as it is our duty, to make a right 
uſe of the bleſſings we enjoy; and, by an uniform Se to 
God's laws, and by the practice of univerſal righteouſneſs, ſo 
eſſential to the happineſs of any country, to engage {t1]l farther 
the peculiar protection of Heaven.—Let us exert thoſe powers 
which God has given us, as our reſpective ſituations (hall enable 
us, to hrs honor, and the common benefit of our fellow- creatures; 
renouncing any vain confidence in our own arms, or in our own 
wiſdom ; and receiving any unmerited ſucceſs from the hand of 
God with the devout ſpirit and acknowledgement of the 
Plalmiſt, Not unto us, O Lord, not unto us, but unto thy name 
give the glory, for thy mercy and for thy truth's ſake *. 
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% Dre Lung, * Decembris, 1759. 
Ordered, 


By the Lords Spiritual and Temporal, in Parliament aſſem- 


bled, that the Thanks of this Houſe be, and are hereby, given to 
the Lord Biſhop of Worceſter, for the Sermon by him preached 
before this Houſe on Thurſday laſt, in the Abbey-Church, Vet- 
minſter ; and he is hereby deſired to cauſe the ſame to be forth- 
with printed and publiſhed. 5 


Aſbley Cowper, Cler. Parliamentor.“ 
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*Page, Line, 


X, 
397 


26, Preface, Vr adviſe, read advice. 
4. Per tranſaction, read tranſactions. 
22. for firſt-frui's, read firſt-fruit. 


8. For our, read your. 


for reverſed, read reſerved. 


31, for officers, read offices, 
16, fo ſheriff, read ſheriff's. 
8, aele us. | 
16. for by opinion, read my opinion, 
12. Yer nohle, read noble. | ng 
20. dele for the zoth of January; and for Political, read Thankſgiving. 
r. for Laudi——nofrz, read Laribus———noftris. 
Note, Il. 4. fir eLdeavour, read endeavour, 
5. Vr roken, read bioken. ES. 
14. J diapprobation, read diſapprobation. 
18. for tenninus, read terminus: 
31. Jor be, read been. 
It. for gol, read 591. 


17 & 18, after ſacceeded, read the ſucceſs is owing · to two;great objeRs, 


13. Ir PendeR, read Pandect. 
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—— An eſtate-tail, 133, 191, 
| 288, 421 

An eſtate for lite, 197 
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ſald, if A die without heirs of his 
body, 296 
DE- 


504 


after the determination of that 
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in the compaſs of a life in being, 
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viſe, 


286 


— Executory. 
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ceaſe of A and limited on default 
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EXECUTORY Deviſe. 
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Lord Mansfield's 
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ful attention to him, +141 


FoOTHERGILL, doctor. The Gdit- 


putes with the College of Phyti- 
cians revived in his cale, 340 
FRASER, General. The interpoli- 
tion of lord Coke and of Mr. Mur- 
ray in his behalf, together with his 
own good conduct in America, laid 
the foundation of parhamentary 
reſtitution of part of the forfeited 


| eſtates, : + #g to 61 
FRAUD and Covin, puniſhable at 
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GENERAL WARRANTS fully dif- 
cuſſed, which, as they could not be 


defended on the principles of com- 
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and ſunk into deſuetude, 

136 to 142 
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GOVERNORS of Plantations, &c. 
how far they are privileged, and 


to be protected, 364 to 377 
——— lord Mansfield's ad- 
vice to one of them in making lus 
decrees, 


3 
105 
I. 


HUSBAND and WIFE. Mortgage 
made by both of them of the wite's 
eſtate without a fine. What acts 
of hers, when a me ſole (ſhall 
amount to 4 confirmation of the 


deed, WE 377 


Ek 


IMPRISONMENT lies in England 


by a native Ainorguin againſt a 


Governor of Minorca, for injury 
committed by him in Minorca, 


365 


INDICTMENT. Trivial flaw there- 


in allowed in a writ of error, 168 


INFORMER. Public informer 


_ ought not to be an evidence in a 


caſe wherein he is to gain a penalty 
on conviction, 177 
INSURANCE. Reference to lord 
Mansfield's diſtinctions between a 


total and an average lols, 126 


INTENTION of the teſtator to be 


ſupported whenever it may be done 


conſiſtently with the rules of law, 


| 421 
JOHNSON, biſhop of Glouceſter, 


His manner of defending himſelf 


before the Cabinet Council againſt 
Tet Faw- 
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Fawcett's accuſation of Murray, 
Johnſon, and Stone, 103 
JOHNSON, biſhop of Worceſter, 
having been tranſlated to that 
ſee (a few days previous to a ge- 
neral thankſgiving), and having 
been appointed by the lords to 
preach the ſermon on that occa- 
ſion in the abbey-church at Weſt- 


minſter ; Lord Mansfield, as has 


been aſſerted from unqueſtionable _ 


authority, in a very friendly man- 


ner dictated the heads of the ſer- 


mon printed in page 490, &c. of the 
Addenda. 


JUDGES. A great 9 is moſt 


open to conviction, 296—420 
— will deſpiſe threats, 
165—166 


JUDGEMENT reverſed in aid of 


intention of teſtator, 420 


3 — — of King's Bench 


only once reverſed between 1756 


and 1771, on on 


JUSTICE of the Peace. Lerd Mans- 


field's advice to him how to act 
with due cautin, 1386 


K. 


KENVYON, Lord Chief Juſtice. His 


illuſtration of a caſe determined by 


lord Mansfield relating to ſales by 
auction, Bexwell againſt Chriſtie, 


2 


398 


KING'S BENCH the Court of, is the 
Cuſtos Morum of the people, 214 


KING'S BENCH PRISON. Appli- 


cation of the priſoners to the Court 


for a legacy, » TSF: 


1. 


LAW. Reaſon is the firſt ground 


of all laws, | 122 


Why the Common is ſupe— 


Courts of law may relieve 


aoainſt fraud and impoſition, as - 


well as a court of equity, 114 
MARITIME, diſcuſſed, and 
"ewe to be the 9 law of all 


nations, 124. 


LAW of NATIONS, 


eminent wri- 


ters thereon, 5 al 


— ä in its full extent 
is part of the law of England, 33 
LAW STUDENTS, lord Mansfield's 


great attention to their intereſt, 


349» 380 


LEASE, power to grant one in poſ- 
ſeſſion ſhall be good, although made 
to commence from the day of the 
date, which is incluſive or exclu- 
five of the day according to the 
ſubject- matter, 399 


LIBEL. The doctrine diſcuſſed. 


The King ver/us Almon, 307—310. . 
Alſo in the King ver/us Woodfall, . 
„ 311—318 


LIBEL. 


rior to Statute Law, | 123 
Diſtinction between Civil and 
Criminal Law, e ORE: 


II 
4 W 


0 
LIBEL. The difference between ci- 


vil and criminal proſecutions in 
caſes of hbels, &c. 174, 297 
LICENTIATES. Right of admiſ- 
ſion into the College of Phyſicians 
fully diſcuſſed in the caſe of Dr. 
Letch, 330—340; and in the caſe 
of Dr. Fothergill, 340—343 
LIMITATION. Wordsof Limitation 
in a will may, in aid of the intent, 
be deemed words of purchaſe, 133 


LITERARY Property. The diſ- 


cuſſion of the right in Miller and 


Taylor, in the Court of King's 
Bench, 215—241 
again, in Donaldſon and Donald- 
ſon, in Chancery, and the Houſe of 
Lords. Reference thereto, 241 


MADAN, the Rev. Mr. Anecdotes 
of him, wherein lord Mansfield is 


introduced, | 186 
MANDAMUS. The _ of the 
Writ defined, 263 


MANSFIELD, lord, his great atten- 
tion to the lmprovement of com- 


merce exemplified; 


1. In an action of debt for a pe- 


nalty under the act of 5 Elizabeth, 
Chap. 4. Sect. 31.; againſt a per- 
ſon exerciſing the trade of a brew- 
er without having ſerved an ap- 

prenticeſhip, 110 
2. In his ſpeech in the Houſe of 


ye ES, 1 
Lords to take away privilege 303 
2. i . 15 5 OTC r 11115 * + ws 
3. In enforcing great regularity 
in mercantile trantactions, 


MANSFIELD, lord, his ſpeech on 


Mr. Wilkes's outlawry, 1: 0169 


— —— his obſervations on pub. 
lic threats, and on a deluded po- 
pulace, 164 


— 515 ſpecch on Literary 
Property in the King's Bench, 228 


— luis ſpeech on Ameri- 
can taxation, corrected by himſelf, 
(in anſwer to lord Camden,) 242 

- his ſpeech in the Doug- 
las cauſe in the Houſe of Lords, 

. 204. 

— his ſpeech on lord Chat- 
ham's bill for reverſing the adjudi- 

_ cations of the Houle of Commons 
reſpecting Mr. Wilkes's incapacity 
of being elected a member to ſerve 

in the then preſent parliament, 


71 


— — his alteration of the 
mode of certifying caſes ſent from 
the court of Chancery to the Court 
of King's Bench, 293 


b charge to the jury 


in lord Sandwich's proſecution of 
the printer of London Evening Poſt 
for ſcandalum magnatum, 297 


Chatham moving an amendment 
to the addreſs of thanks to the 
king for his ſpeech. This amend- 


. ment 


his ſpeech on lord 


508 | IN D 1 
ment touched on the diſcontents MANSFIELD, lord, his charge to 


which then prevailed, and particu- 
larly reſpecting the incapacity of 
Mr. Wilkes to be elected a mem- 
ber to ſerve in that parliament, 


298 


— This ſubject being re- 
ſumed by a motion of lord Chat- 


ham's, called up lord Mansfield 


again, | 302 
MANSFIELD, lord his ſpeech on a 
bill for taking away all privilege 

from a lord's effects and from his 
ſervants, 303—307 
his obſervations on the 


ſpeeches of the puiſne judges in 


the caſe of Literary Property, and 


his own ſentiments thereon, 228 
72 


ET -. his ſpeech in the Houſe 


of Lords on American taxation, re- 
viſed by himſelf, 242 


——— his ſpeech o on the Diſ- 
| . Bill, and act of toleration, 
reviſed and approved of by his 
lordſhip, 252—262 


ſerve the office of ſheriff in the 
City of London, . 256 


By analogy, the Writ of 


Mandamus, fince the Toleration- 


act, ought to prote& the paſtor of 
Proteſtant Diffenters 263 


His own account of the 


opportunities he had of preparing 
legal arguments, 274 


— — 


the jury on an information filed 


againſt a printer for re-publiſhing 


Junius's Letter to the King, 311 
— His ſpeeches in the long 
litigated diſputes between the Col- 


lege of Phyſicians, and the licen- 


clates, 


331340 


His ſpeech in the cauſe 
of Morgan and Jones ſent by way 
of caſe from the Court of Chan- 


cery, and terminated in the Houſe 
of Lords, „ 


His ſedulous care to pre- 
vent a delay of juſtice, 113-118 


To promote ſubſtantial 
juſtice, by altering his opinion in 


. conſequence of fuller inveſtigation 


of abſtruſe points, 293, 420 


— appointed chancellor of 
the Exchequer pro tempore, and 
the ſalutary effects thereof, 111 


cConſidered, 


— His moral character 
121, 145, 464 


Diſſenters not liable to 


— — His private character 
and familiar ange doses, 


129, 147, 
184 

His thoughts on a ſolitary 5 

confinement, 1 


——— Refuſed the great ſeal 


— 5 F 


His animated ſpeech on 


Mr. Wilkes's outlawry, 150—169 


His great reſpect for 


ſettled rules, 211 


— His reception at Tun- 
bridge, 


IN DUKE X. 309 


bridge, in 1784, where he went 


for the recovery of his health, 


451 
MANSFIELD, lord, his character 


by modern writers of eminence 

457—461 
His unſtudied obſerva- 
tions on the French Revolution, 


466 
— — Reference to the will 
and codicils of lord Mansfield, 
467 

——— Summary reviſion of his 
character, 472 
— Nis laſt illneſs and d eah 
479 


— PIT” Mr. Baillie, in return for 


eminent ſervices, leaves a conſider- 


able ſum by his will ſor a monu- 
ment to the memory of lord Mans- 
field, and a farther ſum for the 

| beſt monumental inſcription, 480 
MARRTAG E, promiſe thereof, and 
the effect of bonds in reſtraint of 


marriage conſidered, 180 


MARRIOTT, Sir James, emploz red 
artiſts in making a buſt and minia- 


ture- pictures of lord Mansfield, 


284 


T2 MARITIME LAW conſidered, not — 


as the law of any particular coun- 


try, but as the jus gentium, 124 


MILLER and Taylor, reſpecting Li- 


terary Property. The firſt cafe of 
a final difference of opinion of the 


zudges of King's Bench, 228 


MELCOMBE, Lord, his diary of 
the proceedings againſt Murray, 
Johnſon, and Stone, 98 


MINORS. What acts they may do, 


and how far they are to be pro- 
tected againſt acts done by them, 
380 


MORGAN and Jones. Lord Mans- 


ficld's ſtate of the caſe and ſpeech 
therein, 349 
MURRAY, the Honorable William, 
was one of the eleven children of 
David Viſcount Stormont, I 


— C5 educated at W Ent. 


minſter- {chool, and diſtinguiſhed 
himſelf there by his declamations 


and Latin verſes, 3 
I Lord Monboddo, His 
examen of Mr. Murray's Oration 


in praiſe of Demoſthenes, 8 


afterwards went abroad — 1 1 


—————— Letter from Mr. Mur- 


ray to the late duke of Portland on 
the ſtudy of Ancient Hiſtory, 12— 


17 


ftudy of Modern Hiſtory, 17—23 


- The numerous references 
to authors in thele letters reviſed 
and corrected, i 23 
———— Jn Michaelmas term, 


1730, My. Murray was called to 


the bar, 24 


MUR 


— In 1730, Mr. Murry | 
took his degree of M. A. and ſoon 


- 1 Letter on the 


510 : IN 


MURRAY, Mr. ſtudied elocution 
under the auſpices and aid of Mr, 
Pope, 24 

— — On the recommendation 
of Mr. Murray, a Latin verſion of 
Pope's Eſſay on Man is propoſed to 
be made by Mr. Smart of Pem- 
broke-college, Cambridge, 25 

— Verſes by Mr. Pope in 

_ praiſe of Mr. Murray, 20, 7 8 

—— Mr. Murray in the years 

1732, 3, 4, is engaged in many 

appeals in Dom. Proc. 28—231 

In 1736, the great queſ- 

tion on the Law of Nations, re- 


ſpecting the privilege of foreign 


— — 


miniſters, and the protection of 


their domeſtic ſervants, was ar- 
gued by Mr. Murray, before Lord 
Chancellor Talbot, 33 
— In 1737, Mr. Murray 
the junior counſel for Mr. Sloper, 
in an action for damages brought 


againſt him by Theophilus Cibber, 


* 


is, on account of the ſudden indiſ- 


poſition of the ſenior counſel, cal- 
led upon to go on with the cauſe, 
„„ 35 

— — The conſequences flow- 
ing. from his ſucceſs on the laſt- 
mentioned cauſe, ' 


incidents ad- 
duced in other great legal charac- 
ters by way of illuſtration, 36, 7 
- In 1737 Mr. Murray 
was counſel for the city of Edin- 


Similar 


D E 


X. 


burgh, and received the freedom 
of that city in a gold box. Verſes 
on that occafion made by a youth 
of fourteen, 39 
MURRAY. In 1738 Mr. Murray 
married lady Elizabeth Finch, who 
died the roth of April, 1784, 40 
— The appeals in Dom. 

Proc. in the year 1738, did not 
exceed ſixteen, and in cleven of 
thoſe Mr. Murray was employed as 
counſel either for the appellants or 
reſpondents, _ 4.0 
Hiſtory of one of thoſe 
appeals, wherein Mr. Murray was 
counſel for an Iriſh widow, who 
had ſuſtained many years expenſive 
litigation for recovery of her 
dower, 41 


. 


36 


Brief examination of 
ſome great outlines of the charac- 
ter of Mr. Pitt (firſt earl of Chat- 
Mam), alſo of Mr. Murray (firft 
earl of Mansfield), and of their 
great powers in oratory, 44—53 
Mr. Murray's ſpeech in 

parliament, in 1743, in defence of 
the prerogative of the crown, 56 
In 1746, Mr. Murray 

when he was ſolicitor general in the 
trials of the rebel-lords, gains the 
_ applauſe of law-lords; of his co- 

adhutor the attorney general, and 

of lord Lovat the priſoner, 65, 74, 


7 


1 
Ln 


1 


1 N 
Lord Coke, and Mr. 


MURRAY. 
Murray humancly and forcibly 
ſpeak in extenuation of Mr. Fra- 
ſer's ſuppoſed crime, the ſon of 


lord Lovat, 68—72 
Mr. Murray's ſpeech in 


anſwer to an honourable member's 


arguments in oppoſition to the ad- 
dreſs of thanks to the king for his 
ſpeech, 82 
= — Ihe 
civil law at Oxford being vacant, 
Mr. Murray recommended Mr. 
Blackſtone to the firſt duke of 
Newceaſtile. The diſappointment 
which Mr. Blackſtone experienced 
on this occaſion led (under the 
auſpices of Mr. Murray) to future 
fortune, and gave riſe to the Vine- 


rian profeſſorſhip, 
— Mr. Murray's carly at- 
tention to the commercial intereſts 
of this kingdom, 90 

— — Mr. Murray, his ma- 
jeſty's ſolicitor general, doctor 
Johnſon, biſhop of Glouceſter, and 
Andrew Stone, eſquire, preceptor 
to the then Prince of Wales, were, 
in 1751, acculed of having, when 
they were at Weſtminſter- ſchool, 
drunk difloyal healths. A ſolemn 
inveſtigation took place 1n 1753, 
which terminated, asan accuſation 
of that kind might be expected to 


end, by eſtabliſhing thoſe charac- 
ters which were attempted to be 


af! ſperſed, 98—104 


D E X. 


Profeſſorſhip of 


89 


511 


MURRAY. Farther illuſtration of 
the defence made by biſhop John- 
ſon, Mr. Murray, and Mr. Stone, 


againſt the accuſation introduced 
by lord Ravenſworth, in 1753, 
484 

— — In 1754, on the promo- 
tion of Sir Dudley Ryder, the 
King's attorney general, to the 


high office of Chief Juſtice, Mr. 
Murray was made attorney gene- 
ral. And on the death of Lord 
Chief Juſtice Ryder, in 1756, the 
King's eral 
pointed chief juſtice of the King's 
Bench, — 104 
Previous to his taking 


attorney gen 


Was ap- 


6 


his ſeat a as lord chief juſtice, he took 
leave of the Honorable Society of 
Lincoln's Inn, 


the honorable Charles Yorke in a 


was addreſſed by 
complimentary ſpecch, to which 
Mr. Murray made an eloquent re- 


ply... 105 


. Mr. Murray, on his be- 


ing 5505850 chief juſtice of the 
court of King's Bench, was made a 
peer of the realm, under the ſtyle 
and title of baron of Mansfield, in 
the county of Nottingham, 109 
Was appointed Chan- 
cellor of the Exchequer pro 7em- 
; and principally through his 


pore 


mediation a coalition was brought 
avout, which gave energy to the 
war, and was of infinite ſervice to 
the kingdom. 


74 


MUR- 


512 


MURRAY. The reſcript and report 
of the great law-officers annexed 
to the duke of Newcaſtle's letter, 

by his majeſty's order, to the king 
of Pruſſia's ſecretary of the em- 
baſſy, in anſwer to the memorial 
and other papers delivered by Mon- 
fieur Michell to the duke of New- 
caſtle, in 1752, 428—447 
The fact is well authenticated, that 
the report ſigned by fir George 
Lee, by Dr. Paul, and by the at- 
torney and ſolicitor general, was 
drawn up by, and the ſole com- 
polition of, Mr, Murray, 424 
—— ——— Mutiny-act not drawn 


with critical nicety, and to be li- 


berally conſtrued, 129 


NEWTON, Biſhop of Briſtol, his 
account of Mr. Murray at Weſt- 
minſter-ſchoel, 5 
— His obſervations on lord 
Mansfield's ſpeech in oppoſition to 
lord Chatham's bill relating to Mr. 
Wilkes's election, 
— — His letters to, and cha- 
racter of, lord Mansfield, 449, 
. 459 


Qu; 


OUTLAWRY fully diſcuſſed in 


1768 in Mr. Wilkes's caſe, 150— 


169 


274 


IND. 


OXFORD UNIVERSITY. The 
origin of the Vinerian Profeſſorſhip 
there, 89 


15 


PAPISTS. On the trial of Mr. James 
Webb, at the ſuit of. Payne, lord 
Mansfield manifeſted his ſenſe of 
toleration 1n matters of religion, 

2, 176 

PARKER, Lord chief baron, his 
love of abiding by former deciſions, 
207; and anecdotes of him, 403, 

| : 463 

PEERAGE, not to be recognized in 
a bill in parliament before the claim- 
ant has eſtabliſhed his claim, 404 

PERRIN and Blake, true ſtate of it 
and the conclufſion, 190-209 

PHYSICIANS, College of, their diſ- 
putes with the licentiates diſcuſſed 
in the caſe of Dr. Letch, 330; and 
in Dr. Fothergill's caſe 340 

POPE, Alexander, eſquire, anecdotes 
of Him 24—28, 285 

PORTRAITS of lord Mansfield by 
eminent painters, the firſt by Van- 


loo, and the laſt by fir Joſhua Rey- 5 | 


nolds, 281—284; and a buſt by 
Nollekens, 5 284 


PRACTICE. Matters of practice not 


to be learned from books, 169 
Lord Mansfield on a 


point of practice in pleading, 170 


PUR 


PURCHASER, who muſt take as 
ſuch, and the neceſſary deſcription, 


133 
Q. 


QUAKERS' affirmation to be re- 
ceived in action of debt on ſtatute 


againſt bribery, 170. 


REFERENCE to a digeſt of caſes 


and determinations pending lord 


Mansfield's chiefꝗuſtice- ſhip. 483 


REMAINDERS. Croſs remainders 


when they ariſe, _ 294 
REVOCATION. What ſhall amount 
to a revocation of a will, 212, 290 
wa ſhall not make void 


a former charge made by tenant for 
—_— | 422 
RICHMOND, Duke of, a reaſon 


aſſigned for his grace s great atten- 


tion to a legal queſtion, Whether 
the deviſe in a will was of an eſtate 


| for life, &C. | T | 207 . 
RIOT in Edinburgh in 1736, diſ— 
cuſſed in parliament, 37 


RIO TS. Lord Mansfield's conduct 


in 1780. Detail of incidents where- 
in lord Mansfield was perſonally 


intereſted, 408 


RULES, General, the utility of them 
conſidered, 123 
RULES and principles of equity, on 
what occaſions they have been 
adopted by lord Mansfield in a 
court of law. See diſpute reſpecting 


the right to a Southwell tellowſhip, 


112 


Vs 


SEAMEN. Power of impreſſing 


founded on immemorial uſage. Pro- 


tections to lome may have the fame 
foundation, W095 
SCANDATITM MAGNATUM. 
Lord Mansfield's charge to the 
jury in lord Sandwich's proſecution 
of the printer of the London Even- 


ing Poſt, = 297 
SETTLEMENT, one by deed, in 


conſideration of love and affection 
to his name, blood, &c. and for 


fettling the undivided moictics of 


his manors, lands, &c. therein af- 
ter mentioned, grants the {aid un- 


divided moieties, particularty de- 


ſcribing them, together with all 


all other his lands, tenements, and 


hereditaments in the kingdom of 


Ireland—#abendum the tad ag 


vided moieties before granted, 
gether with all other his c in 
the kingdom of Ircland to A, to the 


Uuu. | ſexeral 


34 


ſeveral uſes therein declared, and 
for no other uſe whatſoever, and 
then declares the uſe of the undi- 
Held, that 
the grantor did not intend to paſs 
any lands but the undivided moie- 
ties. Sccondly, ſuppoling the 
{weeping claule did extend to any 
other lands, yet, no uſe being de- 


clared of them, they deſcend to the 
heir at law, 


-vided moieties only. 


380 
SUMMONS. Nature of a judge's 
ſummons, 170 


SURRENDER of copyholds, how 
it operates, 225 


2 


TOLERATION. The principles of | 


it diſcuſſed by lord Mansfield. See 
Quakers teſtimony, and Papiſts, 
and Diſſenters, I70—174 
TREVOR, biſhop of Durham. 
Anecdote of him, 
TRIALS. 


Rules for new trials diſ- 
charged, 


129, 307, 324, 330 
New Trials granted, and 
bor what. end granted, 


$13. 116 


TRUSTS. The Law of Truſts con- 
defined by lord 


193, 209 


ſidered, 


and 


UNANIMITY of Deciſion, 


295 
STUDENTS, caſes to be ſtated by 


the counſel for their benefit, 349, 


184 8 


110, 116, 


1 N D EK 


U. 


how 
beſt promoted, 228 
UNIVERSITIES 
Cambridge. College-Statutes and 
ingrafted Fellowſhips confidered, 
in the claim of a Southwell Pellow- 
ſhip, 112 
alſo in the claim of office of High 
Steward of Cambridge by two 
noblemen, 143 
USAGE. Legal uſage what conſt- 
tutes it, 141 


W. 


WAGER. Action lies to recover mo 
ney won upon a wager, unleſs the 
motive be fraud or other bur pis cauſa, 
33 

WARBURTON, Biſhop of Glou- 
_ ceſter, his dedication of his Divine 
Legation to lord Mansfield, 142 
Wherein he aſſimi- 
"Lites the character of the latter to 
that of the great ERASNHus, 144 
WILKES, Mr. a candidate for Mid- 
dleſex. Proceedings thereon, 149 
WILLES, Juſtice. Reference to his 
ſpeech on Literary Property, 220 
WILL. The credibility of witneſſes 
to a will conſidered, 


54 220 
WILL. 


of Oxford and 


IN U a 


WILL. In a Will, words of limita- 
tion may, under certain circum- 
ſtances, and in aid of the inten- 
tion, be conſtrued as words of pur- 
chat, „ 


— Reference to the will and co- 
dicils of lord Mansfield, 407 
WOODFALL. The King againſt 


Woodfall, Lord Mansfield's juſtifi- 


cation in the Houſe of Lords of his 
conduct in this cauſe, 313 
WORCESTER, Biſhop of, his cha- 
racter of Lord Mansfield, 460 
WRECK of the ſea. What kind of 
loſs falls under that denomination, 


I” 


1. 


YATES, Sir Joſeph, his manner of 


diverſifying his ſtudies, 


126 


Reference to his ſpeech on 


Literary Property, 


224 


—— His anſwer to Mr. Juſtice. 


Blackſtone's obſervation thereon, 


22, 
. JH 


_ YORK, archbithop of, his reſiſtance 


of the rioters in 1780, 


327 
F 1 N I 8. 
Din ECTTOxs to tlie BINDER. 


The Firſt Print, of Mr. MunkRAx, to face p. iii. 


The Second, of Lord MANSFTIELD, to face p. 279. 


410 


o 
» * 
= 

8 
. * 

2 » 

> - 
„ * - 

— 
- 
us 
*. hy - 
my 
* - 
x 
: ? 
" ; . 
* - - 
„ \ g 
* m 
* * * 9 
» 
® oy 
* 
* 


nj os TE; 29 ä I oe » 2 * * 


